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STATEMENT OF QUESTIONS PRESENTED | 


1. Whether the trial court erred in failing to appoint a conserva- 
tor for respondent where the undisputed evidence established that re- 
spondent had suffered permanent brain damage, required twenty-four 
hour a day nursing care, could not do simple arithmetic, was hardly 
able to read or write, and owned real property, securities land cash 
having an aggregate value of $800,000 to $900, 000. | 


2. Whether under D. C. Code 21-501 it was mandatory for the 
trial court to appoint a conservator where the evidence clearly estab- 
lished that respondent himself was incapable of caring for his property. 


3. Whether the trial court erred in not permitting respondent, 
who was present in court, to testify as a witness; erred again in re- 
fusing to allow respondent's deposition to be taken during the trial; 
and erred again in refusing to admit into evidence the entire pre-trial 


deposition of respondent. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
INTRODUCTION 

SUMMARY OF ARGUMENT 
ARGUMENT Ada ae ‘ 


I. The Trial Court Erred in aie to ee 
a Conservator é . : : 


A. The evidence requires a finding that 
respondent is incapable of caring for 
his property - F : 


Upon a finding that the person for whom 


a conservator is sought is unable to care 
for his property, the statute makes it 
mandatory for a conservator to be appointed 


Even if the statute does not require a con- 
servator upon a finding that the respondent 
is unable to care for his property, it was 
an abuse of discretion not to appoint one 
on the facts of this case : . 


The Trial Court Erroneously Ruled that Re- 
spondent Could Not Be Called as a Witness 


. The District Court Erred in Refusing to Admit 
into Evidence Respondent's Deposition in Toto, 
Offered in Evidence as Part of Petitioner's Case 
After the Refusal of the Court to Allow ae, 
ent to be Called as a Witness : 
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CHRISTIAN F. JACOBSEN, 
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Appeal from the United States District Court | 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The lower court's jurisdiction to hear and decide appetlans = peti- 
tion for the appointment of a conservator (JA. 2 )is founded on Title 21, 
Section 501, D. C. Code (1961 ed.), 65 Stat. 608, et seq. | 


This Court's jurisdiction to review the final order of the District 


Court dismissing appellant's petition for the SPOEHE NY \of a conserva- 
tor (JA. 142) is founded on 28 U. S. Code §1291, 62 Stat. 929, as amended. 


STATEMENT OF THE CASE 


This is an appeal from a final order of the United States District 
Court for the District of Columbia entered on November 3, 1965 dis- 
missing a petition for appointment of a conservator (JA. 142). The 
matter was tried before the court without a jury; the court's findings 
of fact and conclusions of law are contained in an oral opinion rendered 
at the conclusion of the case (Tr. 352-357; JA. 138-142). 


The complaint below, filed on December 21, 1964, was for appoint- 
ment of a temporary and permanent conservator for Christian F. Jacob- 
sen (hereinafter call respondent), pursuant to Title 21, Section 501 of the 
District of Columbia Code (1961 ed.)” (JA. 1). Petitioner, respondent's 
wife Edna P. Jacobsen (hereinafter called petitioner), requested that she 
be appointed conservator. The petition alleged, in the language of the ap- 
plicable statute, that respondent was, by reason of advanced age, mental 
weakness not amounting to unsoundness of mind, and phycical incapacity, 
incapable of properly caring for his property. Supporting affidavits and 
statements of physicians who had examined respondent were submitted. 
Michael F. Keogh, Esquire, appointed guardian ad litem on December 21, 
1964, filed a report and recommended appointment of a temporary con- 
servator and further medical examinations (JA. 4). 


_ On January 29, 1965 an order was entered denying the application 


for temporary conservator and the guardian ad litem's motion for author- 
ity to select two physicians to examine respondent, but allowing the par- 
ties to propose the names of two physicians to be selected by the court 
(Matthews, J., JA. 4). The court subsequently appointed Dr. John P. 
Gallagher and Dr. Albert E. Marland, Sr. to examine respondent and to 
file a report (JA. 4). 


TT 


: The conservatorship provisions of the D. C. Code were amended in 1965, but 
the amendments did not become effective until 1966, after this action was con- 
cluded. See Title 21, Section 1501 (Supplement V, 1966 ed). 
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Dr. Gallagher reported that respondent was of sound mind and judg- 
ment but was slightly physically infirm by virtue of his advanced age. The 
only neurologic deficit he detected remaining from his episode of cerebral 
thrombosis was a slight speech hesitancy. (JA. 25). 


Dr. Marland reported that respondent suffered from chronic brain 
damage, the result of cerebrovascular accidents and causing respondent 
difficulty in communicating his ideas. When respondent becomes emotion- 
ally disturbed he suffers such severe verbal blockage as to be "almost in- 
articulate." In this condition he shows marked lability of emotional expres- 
sion showing a tendency to weep easily. He is readily frustrated with him- 
self when lie has difficulty communicating and is obsessed with the troubled 
relationship with his wife. He indicated that in all his f cial affairs he 
is guided by advice from bank officials and attorneys who are close personal 
friends. Dr. Marland stated his belief that respondent "has a reasonably 
clear understanding of his situation and problems and that, despite his dif- 


ficulty in communicating, he is mentally competent to handle his own affairs 


in the rigidly protected environment in which he is now placed.” (JA. 26-27). 


On May 14, 1965, the guardian ad litem moved the court to select 
two independent neurologists to examine respondent (JA.36). Respondent 
thereupon moved to remove the guardian ad litem (JA. 38 ), On June 11, 
1965, the court appointed Dr. Thomas L. Auth and Dr. Francis C. Mayle 
to examine respondent (Robinson; J., JA. 40), and on June 14, 1965 denied 
the motion to remove the guardian (Robinson, J., JA.41). | 


The guardian ad litem filed an answer and report on July 29, 1965, 
after the various medical reports had been submitted and depositions of 
the parties, the experts and various witnesses had been taken (JA. 44-45). 
The guardian reported that respondent was of obviously advanced age and 
displayed signs of forgetfulness, incoherency and inability to concentrate. 
He was described as being unable to fully comprehend conversations in 
which he attempted to partake and unable to care for himself alone. The 
guardian concluded that because of his advanced age, mental weakness 
(not amounting to unsoundness of mind) and physical incapacity respondent 


| 
| 
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was not able to properly care for his property. The guardian's report 
further stated that it would be in respondent's best interest for a con- 
servator to be appointed for his estate. (JA.44 - 45). 


The matter came on for hearing before the court sitting without a 
jury on October 118, 1965. The uncontradicted evidence established be- 
yond any doubt that respondent, a retired 81-year-old bank official who 
has suffered several strokes, was unable to properly take care of either 
himself or his estate, by himself. His estate, which the court found to 
be valued at $800,000 to $900,000, consisted of real estate, stocks and 
ponds and cash (Tr. 352, JA. 138). Itwas respondent's position, supported 
by testimony and ultimately adopted by the court below, that with the as- 
sistance rendered to respondent by his attorney, his friends and the 
officers of the American Security and Trust Company, respondent's 
affairs were being properly managed, and therefore a conservator was 
not needed. 


The first witness called by petitioner at the trial was Dr. Francis 
Mayle, a neurologist. He testified that he examined respondent in 1963 
at Sibley Hospital shortly after the onset of his first paralytic stroke 
and again shortly before the instant trial. It was his opinion that re- 
spondent continued to suffer from extensive brain damage in the major 
half of his brain where his cognitive functions are maintained (Tr. 17, 
18, 19, 27; JA.49, 50, 51, 56 ). He stated that this condition, a chronic 
brain syndrome due to arteriosclerosis, manifests itself by disorienta- 
tion, confusion, and the inability to read, recognize verbal objects, 
material objects, and perform mental tasks (Tr. 27, 28; JA. 56). 


The witness described respondent's cerebral nervous system as 


diseased and damaged causing serious motor and visual impairment 
(Tr. 23-24; JA.53-54). He further testified that at the examination pre- 
ceding the trial respondent did not know what day or month or year it 
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was, was unable to read numbers or perform first-grade arithmetic” and 
was unable to recall the names of common objects such as a ball, which 
respondent identified as a key. (Tr. 25; JA. 54). The witness stated that 
respondent was unable to read numbers off a paper or read a newspaper 
(Tr. 26; JA. 55). The witness concluded that as a result of his condition, 
for which no improvement could be expected, respondent was unable to 
take care of his affairs (Tr. 27, 31; JA. 56, 57). 


The second witness called by petitioner was Mrs. Jean McLaughlin, 
a nursing registrar who has supplied nurses for respondent's care since 
his hospitalization and who during the past 14 months has been respond- 
ent's nurse each night in the week from midnight to morning (Tr. 66-67; 
JA. 66). 


The witness testified that respondent's hotel bills (he was a resident 
at the Washington Hotel) were $3,600 to $3,900 each month before Septem- 
ber, 1964, after which they were reduced to $900 to $1,000 per month 
(Tr. 72; JA. 66). | 


Mrs. McLaughlin testified that respondent could not read, had a 
limited memory so that he could not recall who his visitors were, and 
was permitted to keep large amounts of money around the premises 
until the petition for appointment of a conservator was filed (Tr. 72-73; 
JA. 66-67). She stated that after business meetings respondent would 
often ask her what had been said or what he had signed (Tr. 69, 70; JA. 
66, 66-A). 


She said that respondent was unable to prepare food and could not 
walk or go to the bathroom without help (Tr. 134; JA. 78). 


The witness gave her opinion that respondent was unable to 
take care of his own things, that his affairs are very badly man- 
aged (Tr. 123-124; JA. 78) and that on certain occasions he was unable 


. When asked to add seven plus twelve respondent first hesitated and then gave 
the answer of twelve; when asked to read the number "421" respondent read it as 
"275" and the number "2050" as "125" (Tr. 25; JA. 55). 


6 
or unwilling even to sign checks (Tr. 133: JA.7¢-A). 


The next witness called by petitioner was Dr. Thomas L. Auth, a 
neurologist appointed by the court to examine respondent. He first ex- 
amined respondent at Sihley:Hospital on February 27, 1963 (Tr. 90; JA. 69). 
Respondent did not know where he was, was unable to attempt dates, could 
not recognize any words and was unable to follow written commands. He 
was unable to identify simple objects without help, could not write or do 
arithmetic and had half blindness on the right side (Tr. 93; JA.-7). Dr. 
Auth diagnosed a’ large area of brain damage on respondent's dominant 
side (Tr. 94; JA.! 70)and recommended speech therapy (Tr. 96; JA. 71). 


Respondent was again examined by Dr. Auth on June 28, 1965, (Tr. 
96; JA. 71). At this time respondent did not recall details of his prior 
examination and gave as its date 1915. Respondent's condition was some- 
what improved but he still had right-sided half blindness of which he was 
unaware (Tr. 98; JA.7E72). He could not name any of five objects put in 
front of him (which consisted of a rubber stamp, clip, rubber band, pencil 
-and scissors) (Tr. 99; JA. 72). He attempted to write his name, but it 
was very indistinct, could not read at all and had trouble recognizing 
numbers (Tr. 100-101; JA. 172-73). 


At the conclusion of Mrs. McLaughlin's testimony petitioner at- 
tempted to call respondent, who had been present in the courtroom during 
the day's proceedings, as a witness (Tr. 135; JA. 78). Earlier, the neu- 
rologist Dr. Mayle had testified that it would not be detrimental for re- 
spondent to appear before the court, as far as his neurological status 
was concerned (Tr. 36; JA. 58). The trial court refused to permit peti- 
tioner to call respondent as a witness, in spite of the conflicting medical 
evidence, apparently for three reasons: first, a letter from his personal 
physician, a Dr. McInerney, recommended that his testimony be taken by 
deposition rather than in open court; second, respondent's testimony 
would be irrelevant and immaterial; and third, the respondent in a con- 


servatorship is never called as a witness in order tor-the court to observe 
him (Tr. 137-140; JA. 79-81). 
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Petitioner signified a desire to take respondent's deposition in view 
of Dr. McInerney‘s letter, and pointed out to the court that prior to the 
trial respondent had objected to the taking of his deposition (Tr. 139; JA. 
80). The court ruled that it would not permit respondent's deposition to 
be taken without the consent of his counsel (Tr. 139-140; JA. 80-81). 


Petitioner thereupon moved that the 36-page deposition) of respond- 
ent taken eight months prior to the trial be admitted in its entirety into evi- 
dence (Tr. 140; JA. 81). The court denied this request, and ruled that 
only selected portions would be received (Tr. 141; JA. 81-82). 


This court is requested to read the entire transcript of the testimony 
given by respondent at his deposition taken on February 25, 1965. 3 There 
would be little purpose served in summarizing it, since only by reading it 
in its entirety can it be fairly evaluated. It should be pointed out, however, 
that the deposition discloses that respondent did not know how long he had 
been living at the Washington Hotel (Tr. 4-5; JA. 6-7); did not know how 
long he had been married to petitioner (Tr. 6; JA. 7); did sia know when 
he had retired (Tr. 8; JA. 8); did not know how much his ret rement an- 
nuity was (Tr. 8; JA. 8); did not know how much money he had in the bank 
(Tr. 10; JA. 9); did not know how much rent he was paying for his hotel 
suite (Tr. 11; JA. 10); did not know what was done with the money he re- 
ceived for the sale of his interest in a commercial laundry (Tr. 12-13; 

JA. 10-11); did not know about or understand the instant conservatorship 
proceeding (Tr. 22-23; JA. 16-17); did not know what his monthly expenses 
were (Tr. 26; JA. 18); did not know who controls his bank account or stocks 
(Tr. 28; JA. 19-20); did not know the identity of his good friends (Tr. 30; JA. 
20-21); and did not know his birth date (Tr. 33; JA. 22). | 


Mrs. Margaret Lanaham, was next called by petitioner. She testified 


that she is now Assistant Treasurer at the American Security and Trust 
Company and was secretary to respondent until he became ill (Tr. 143; 


JA. 82). She currently makes deposits to his account and prepares 


$$ 


$ Tr. references are to the transcript of the deposition. 
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checks for his signature (Tr. 144: JA.82.83). Respondent's bills are 
brought to her by his son, his lawyer or his nurses (Tr. 145; JA. 83) 
and she automatically prepares checks for respondent's signature with- 
out in any way checking these bills (Tr. 145-147; JA. 83-84). 


The final witness called by petitioner was Mr. George M. McLearen. 
He is Assistant Trust Officer at the American Security and Trust Com- 
pany and has known respondent since 1947 (Tr. 163; JA. 86). He has 
charge of respondent's custodial account, designed for the physical safe- 
keeping of respondent's securities (Tr. 164;JA.96-87). No investment ad- 
vice of any kind is given and only bookkeeping statements are rendered 
(Tr. 165-167; JA.87-8§. The value of the securities originally deposited 
in the account was approximately $185,000.00; as of October 6, 1965 their 
value was $214,168.52 (Tr. 168-169; JA.88-89). The income received is 
invested in Treasury bills and the custodian is not authorized to trade or 
sell the securities which are held only for safekeeping (Tr. 170-171; JA. 
89 - 90). 


Petitioner rested (Tr. 179; JA. 90). 


Mr. Alfred Colby, an attorney, was the first witness presented by 
respondent. He testified that for twenty years he has been a close ac- 
quaintance of respondent and visited regularly with him before, during 
and after his hospitalization (Tr. 40-43; JA.59-61). He testified that re- 
spondent did not want to return to his suburban home after his hospitali- 
zation because of its isolation from his downtown friends, and therefore 
chose to move into the Washington Hotel, across the street from the bank 
he had been associated with (Tr. 44; JA.61-49. The witness assisted in 
obtaining a suite for respondent at the specially reduced price of $800 
per month (Tr. 45; JA. 62), where around-the-clock nurses were also 


retained (Tr. 47; JA. 63). Respondent's recovery was described as 
"rather slow but sure” (Tr. 51; JA. 64), and although he "couldn't walk 
without assistance” he smoked, drank and conversed with visitors (Tr. 
52; JA. 64) butiwas "slowed up a little” (Tr. 53; JA.64-65). 
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The witness stated that respondent's affairs are being handled by 
the American Security and Trust Company, through his former secretary, 
without charge (Tr. 53; JA. 65). He expressed his opinion that the re- 
spondent, with the assistance of friends, understands and knows what he 
is doing with his assets (Tr. 54; JA. . 65). On cross-examination the 
witness stated he had seen respondent only once in the past two to three 
months (Tr. 60; JA. 66) and that one of respondent's nurses had been 
fired for tampering with his accounts (Tr. 61; JA. 66). 


The next witness called by respondent was his son, Mr. Charles 
Jacobsen. He is fifty-eight years old, married and lives in Bethesda, 
Maryland (Tr. 180; JA. 91). He arranged for respondent's admission 
to the hospital in 1962 and visited him regularly (Tr. 181-2; JA. 91-92). 
He also arranged for payment of the hospital bills (Tr. 183; JA. 92). 
At the hospital respondent had practically no speech, lost the use of his 
right arm and leg and couldn't eat (Tr. 184; JA.92-93). He improved, re- 


gained most of his speech and could walk again (Tr. 185; JA. 93). After 
leaving his residence at the Washington Hotel, respondent spent three 


and one-half weeks with his daughter at Shady Side, Maryland, and then 
moved to the Van Ness East apartments in the District pursuant toa 
lease signed by respondent (Tr. 190-1; JA.9495). The witness visits re- 
spondent regularly and carries on intelligent conversations with him 
(Tr. 198-4; JA.96-97). Respondent understands the current arrangement 
for the payment of his bills (Tr. 194; JA.9§-97) and understands the bills 
themselves (Tr. 195; JA. 97). The witness expressed his opinion that 
respondent does not need a conservator (Tr. 195; JA. 97 )/ and, acknowl- 
edged that his father's hotel bills for the months April through August, 
1964 exceeded $3,000 per month (Tr. 210; JA. 99). 


Mrs. Jeanne Bourne, respondent's daughter who lives in Shady 
Side, Maryland (Tr. 221; JA. 101) next testified. She stated that re- 
spondent's condition in February of 1963 was improved over what it had 
been in November of 1962 (Tr. 228; JA. 101) and that it has continued to 
improve (Tr. 225; JA. 102). She was aware of the methods being employed 
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to handle his affairs, and in her opinion her father did not need a con- 
servator (Tr. 228-9; JA.103-104). 


Dr. Albert E. Marland, a psychiatrist, was called by respondent and 


gave the following testimony. He examined respondent on February 26, 


March 3 and March 5, October 6 and October 11, 1965 (Tr. 239;JA. 106), There 
was great improvement in October — respondent was able to move around 
with no difficulty, although he showed some residuals of the stroke (Tr. 
240; JA.106-107). Dr. Marland stated that respondent, due to brain damage, 
had great difficulty expressing himself although he understood the ques- 
tions asked of him (Tr. 241; JA. 107). He expressed the opinion that re- 
spondent, with the help and assistance he has, and with the advice of old 
friends, can take care of his own very limited affairs (Tr. 242, 245; JA. 
108-109). He stated, however, that respondent would have difficulty dealing 
with people he did not know; requires a guarded environment; and needs 
“friends upon whom he can rely" (Tr. 247-8; JA. 110). Dr. Marland 
also expressed the opinion that respondent "should be under the protection 
of people who are interested in him.” (Tr. 249; JA.10-111). 


Mr. Thomas H. Reynolds was respondent's next witness. He is 
Vice-President and Trust Officer at the American Security and Trust 
Company and has known respondent for more than 42 years (Tr. 250; JA. 
111). At the bank respondent maintains a custodian and checking ac- 
count, and has placed certain items for collection (Tr. 251; JA.1U-112 ). 

A custodian agreement, entered into on July 3, 1963 (Tr. 251; JA.111-112), 
involves no fiduciary supervision or judgment over its assets but only 
routine clerical transactions, not including the sale or exchange of secur- 
ities (Tr. 253; JA. 112). 


The witness has discussed certain business transactions with re- 
spondent, and he has understood them (Tr. 255-8; JA.113-115). Respondent's 
condition has improved since his hospitalization (Tr. 254; JA. 113). He 
gave his opinion that respondent did not need a conservator because of the 
assistance that had been and was being rendered to him by bank personnel 
(Tr. 259; JA.15-116 ). 


| 
| 
| 
Dr. John P. Gallagher was the second doctor called by tespondent. 
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He is a neurosurgeon who first examined respondent at Sibley Hospital 

in 1963, examined him again at his office on September 30 and a third 
time at respondent's residence on October 5, 1965 (Tr. 265; JA. 118 ). 
Dr. Gallagher noted that in 1963 there had been an obstruction in the flow 
of blood to the left side of respondent's brain causing 2 major speech de- 
fect and loss of motor power in the right arm and leg (Tr. 266; JA. 119). 
Marked improvements in speech and right extremities were observed in 
September of 1965; in addition, his speech was better, his mind alert but 
his responses slow and characteristic of an 80-year-old person (Tr. 267; 
JA. 119-120). At his apartment respondent was able to move about and chose 
his own activities (tr. 268; JA. 120). He could sensibly identify common 
objects around him (Tr. 269; JA.120). The witness expressed the opinion 
that respondent did not need a conservator to guide his affairs but does 
need somebody "to do things for him" (Tr. 270; JA. 121 ). Also he testi- 
fied that respondent's illness, in its present condition, did not limit his 
ability to make decisions respecting his financial affairs (Tr. 277; JA. 
124). The witness conceded that respondent was suffering from dyspha- 
sia; admitted that he had not tested respondent's ability to do simple 
arithmetic (Tr. 278-280; JA.124-125); andstated that respondent was able 

to read slowly (Tr. 284; JA. 126). 


| 

Mr. Robert E. Lynch, co-counsel for respondent, was then called 
as a witness and gave the following testimony. He has known respondent 
for 48 years and has had frequent contact with him (Tr. 286; JA. 127). 
He rendered professional services to him for th: first time in 1964 when 
he advised respondent to stop supporting his wife because’ of a large in- 
heritance she had received (Tr. 288; JA. 127). He also collected some 
of respondent's notes (Tr. 289-290; JA. 127- 128). 


He was retained by respondent and his son to resist the instant con- 
servatorship proceeding (Tr. 296; JA. 128-129)He denied the charge of the 
guardian ad litem that respondent wanted to terminate his services (Tr. 
297-8; JA.129-130) and advised the guardian that he was "unalterably op- 


posed to any conservatorship" (Tr. 299; JA. 130). 
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He testified that he consulted with respondent with regard to financial 
and property matters (Tr. 301-304; JA.10-182 ) and that respondent was 
capable of discussing and deciding such matters (Tr. 807; JA.183-134). 


He stated that respondent's hotel bills for some months were in ex- 
cess of $3,000 and he believed them to be high (Tr. 312; JA. 185). He 
testified that Mrs. Lanahan writes checks to pay respondent's bills without 
compensation and with the full knowledge and approval of the bank. (Tr. 
322; JA. 136). 


Before closing, portions of the deposition of Mr. James Wilkes were 
read into the record by respondent and are here summarized.* The wit- 
ness is an attorney who has known respondent professionally and socially 
for 40 years (Tr. 3; JA. 28). He saw respondent in the hospital in 1962 
and observed his impaired speech and inability to write from which he 
later recovered (Tr. 6; JA. 29 ). He noticed that "sometimes [respondent] 
was much better and other times not so good." (Tr. 6; JA. 29). Respond- 
ent grieved over the transfer by his wife of the contents of a safe deposit 
box to another box (Tr. 7-12; JA.29-31). The witness stated his belief that 
respondent was cognizant of his assets in September, 1963, when they were 
inventoried, and still contimes to be (Tr. 27; JA. 34). 


The opinion of the court was delivered at the conclusion of the trial 
(Tr. 352-357; JA.138-142). The court found that respondent’s estate amounts 
to between $800,000 and $900,000, consisting of stocks, bank accounts and 
real estate (Tr. 352; JA.138-139 ) and that respondent is also receiving a 
substantial pension from the American Security and Trust Company (Tr. 
353; JA. 139). The court noted that since his stroke and hospitalization 
respondent has required nurses around the clock (Tr. 353; JA. 139 ) but 
has made good recovery, and is able to speak, move around, discuss mat- 
ters, understand them and pass judgment on financial affairs (Tr. 354; 
JA.139-140). 


. References are to the transcript of the deposition. 
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The court did not make a finding with respect to whether respondent 
was able properly to care for his property, but instead noted that "he ap- 
parently has instincts and judgments that would prevent him from dissi- 
pating his assets." (Tr. 354; JA. 139-140). | 


The court went on to observe that the American Security and Trust 


Company maintains physical custody of his securities, and that Margaret 
Lanahan, his former secretary and an official of the bank, handles his 
checking account and prepares checks for his signature (Tr.| 355; JA. 140). 


The court conceded that it would be inclined to come to a different 
conclusion if the respondent was living alone and had no one to assist him 
in taking care of his investments and no one to help him pay his bills. . ." 
(rr. 356; JA. 141). | 


Finally, the court noted that respondent and his wife were estranged, 
and that respondent's son was very close to him (Tr. 357; JA. 357-358). 


Final judgment dismissing the petition was entered November 8, 
1965 (JA. 142). 


STATUTES INVOLVED 


Title 21, Section 501 and 502, D. C. Code (1961 ed.) provide in 


| 


pertinent part as follows: 
§21-501. If an adult person residing in or havi 
property in the District of Columbia is unable, b 
reason of advanced age, mental weakness (not | 
amounting to unsoundness of mind), or physical | 
incapability properly to care for his property, the 
United States District Court for the District of | 
Columbia may, upon his petition or the sworn peti- 
tion of one or more of his relatives or any other. 
person or persons, appoint some fit person to be 
conservator of his property. | 


*x * * 


The court in its discretion may appoint some 
disinterested person to act as guardian ad litem in 
any proceeding hereunder. Upon a finding that the 
person for whom the conservator is sought is in- 
capable of caring for his property, the court shall 
appoint a conservator who shall have the charge 
and management of the property of such person 
subject to the direction of the court. 


Title 15, Section 301, D. C. Code (1961 ed.) provides as follows: 


Except as herein elsewhere provided, no person shall 
be incompetent to testify in any civil action or proceed- 
ing by reason of his being a party thereto or interested 
in the result thereof; but, if otherwise competent to 
testify, he shall be competent to give evidence on his 
own behalf and competent and compellable to give evi- 
dence on behalf of any other party to such action or 
proceeding. 


STATEMENT OF POINTS © 


1. The trial court erroneously construed D. C. Code 21-501 (1961 
ed.) when it ruled that a conservator need not be appointed even if re- 
spondent were not able properly to take care of his property. 


2. The trial court erred in failing to make any finding of fact with 
respect to whether respondent was or was not able properly to take care 
of his property. 

3. The trial court erred in not permitting petitioner to call respond- 
ent as a witness orjin lieu thereof, to take his deposition. 


4. The trial court erred in refusing to admit into evidence the entire 
pre-trial deposition of respondent. 
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INTRODUCTION 


The fundamental premise which seemed to shape the attitude of some 
of the doctors, former bank associates and friends of respondent who testi- 
fied at the trial, and perhaps of the trial court itself, was the conviction 
that a conservatorship carries with it an undesirable social stigma of de- 
gradation and humiliation and therefore is to be resisted and opposed by 
those most loyal to the respondent. 


The result of this unstated fundamental premise was to deprive re- 
spondent and his estate of the protection and guidance which only a judici- 
ally appointed and supervised conservator can provide. Without a con- 
servator, there is no person under any legally enforceable fiduciary obli- 
gation to respondent. His sizeable estate is therefore without any invest- 
ment supervision, his varied assets frozen in their present form with no 
possibility of sale and reinvestment to reflect continuing market changes 
in asset values. 


Moreover, and perhaps of most compelling importance, respondent 
has been reduced to accepting services for which no payment is made, a 
form of benevolent charity which must over the long run be unfair both to 
the donors and the recipient. Surely respondent's dignity as an individual 
is not enhanced by forcing him to rely on the gratuitous services of his 
former secretary. A conservator under the supervision of the United 
States District Court whose fiduciary obligation runs to respondent and 


no one else would best be able to do those many things which respondent 
| 
plainly is not able to do himself. 


_ SUMMARY OF ARGUMENT 


1. The record establishes that respondent had suffered a series of 
strokes causing serious and permanent brain damage. At the time of the 
trial he was eighty-one years old, was living alone but required twenty- 
four hour a day nursing care, had great difficulty in speaking and could 
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hardly read or write. His estate was valued at $800,000 to $900,000, con- 
sisting of a variety of stocks and bonds, bank accounts and real estate. 

A bank of which he had once been an officer had physical custody of his 
securities but was not authorized to buy, sell or otherwise deal in his 
securities. His checking account was handled by his former secretary, 
who prepared checks for his signature. Plainly he was not capable of 
caring for his property and in fact was not doing so. Accordingly, the 
District Court was required to find that respondent was unable to care 
for his property which finding, in turn, would have required a conservator 
to be appointed! The court, however, misconstrued the statute: it made 
no finding one way or the other with respect to respondent's ability to 
care for his property and concluded that a conservator was not required 
solely because respondent's assets were not being dissipated and respond- 
ent was able to pass judgment on financial affairs. The court expressly 
stated that it would have been inclined to come to a different conclusion 
had it not been for the assistance that was being rendered to respondent. 
The statute, however, requires that a conservator be appointed for one 
who is not able to care for his property. The test is not whether the 
property is being properly cared for, but whether respondent is able to 


do so. If he is not, a conservator must be appointed. But even if the 


appointment of a conservator was discretionary with the court, on the 
facts of this case it was an abuse of discretion not to appoint a conserva- 
tor. 


2. The most probitive evidence available to the court below sitting 
as the trier of the facts would have been the testimony of the respondent 
himself. The court nonetheless refused to allow petitioner to call re- 
spondent, who was present in the courtroom, as a witness. This error 
was then compounded by the court's refusal to allow respondent's deposi- 
tion to be taken in lieu of his testimony in open court. And this error 
was further compounded by the erroneous refusal of the court to admit 
into evidence the entire pre-trial deposition of respondent. Although 
fragments of this eight-month old deposition were read into the record, 
this was no substitute for the court's obligation as the sole trier of the 
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facts to listen to and observe the most important witness in the case, and 
not to rely instead on the ''cold printed record” to which appellate courts 


are confined. | 


ARGUMENT 


I. The trial court erred in failing to appoint a conservator. 


The principal thrust of this argument is that the trial court miscon- 
strued the statute by taking the position that even though the prospective 
ward may not have been able to care for his property a conservator need 
not be appointed because volunteers had stepped in and established a de 


facto informal conservatorship over the respondent's estate. 


This argument is broken down into three parts: first, that the evi- 
dence required a finding that respondent was incapable of ¢aring for his 
property; second, that upon such a finding it became mandatory for the 
court to appoint a conservator; and third, assuming arguendo the appoint- 
ment of a conservator under the facts of this case was not mandatory 
under the statute, the trial court abused its discretion in not appointing 
a conservator for respondent. 


A. The evidence requires a finding that responden t 
is incapable of caring for his : 
If respondent's only property was his home and a nominal amount 
of money, perhaps by sympathetically stretching the facts it could be 
said that he was capable of properly caring for his estate. But in the 
instant case respondent's estate approaches the magnitude of $1,000,000, 
consisting of a variety of assets whose continuing values are subject to 
and dependent on the vagaries of the national and local ge laaaites and the 
management skills of the companies whose stocks and bonds he owns. It 
cannot be seriously contended that respondent, who cannot do simple 
arithmetic and was unable to identify such common objects as a paper 
clip or a rubberband, whose ability to read and write is extremely limited 
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if it exists at all, and who requires 24-hour-a-day nursing care, is cap- 
able of caring for his property.5 


Even the trial court recognized respondent's inability, himself, to 
care for his property, and noted the de facto conservatorship which had 
been established by the respondent's son, his former secretary, and 
various officers of the bank with which he had been associated. This 
informal arrangement, unsupervised by the District Court and dependent 
upon the charity of respondent's former secretary, was summarized as 
follows in the court's opinion: 


His current expenses are handled in the following 
manner. One Margaret Lanahan, who is an official of 
the American Security & Trust Company, had for many 
years been his secretary while he was an officer of the 
bank. She is handling his checking account. Either his 
head nurse or his son, who sees him almost daily, and 
at times his counsel, go over current bills with the Re- 
spondent. He approves the bills. They take the bills 
SO approved over to the bank to Miss Lanahan, who types 
out the checks to correspond to the bills. The checks 
are then returned by hand to the Respondent who signs 
each of the checks, and the checks are then mailed to 
the drawees in payment of his bills. These checks are 
drawn on an account in which his pension is deposited 
from month to month. 


Consequently, as has been stated, there is no danger 
of his assets being dissipated or squandered. They are 
being carefully handled, insofar as securities are con- 
cerned, by a large financial institution in a custodian 
agreement, and insofar as the payment of his bills are 
concerned there are satisfactory arrangements to handle 
them in a proper manner. (Tr. 355-6; JA. 140-141). 


What is virtually a finding by the court below that respondent him- 
self is incapable of caring for his property is found in the following para- 
graph of the court's opinion: 


2 Most certainly the validity of any contract or real estate conveyance executed 
by respondent would be subject to serious question, making it virtually impossible 
for respondent to sell or exchange his substantial real estate interests. 
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The Court would be inclined to come toa different 
conclusion if the Respondent was living alone and had 
no one to assist him in taking care of his investments 
and no one to help him pay his bills, but he has assist- 
ance of the type indicated and no further assistance of 
a formal character appears necessary and no reason 
appears why he should be deprived of the power to dijs- 
pose of his property, which a Conservatorship implies 
(Tr..356; JA. 141 ). 
There can be no doubt that respondent, in the words of the statute, 
was shown to be "unable, by reason of advanced age, mental weakness 
(not amounting to unsoundness of mind), or physical incapacity properly 


to care for his property." 


It is significant that the trial court, in its opinion, failed to make a 
finding of fact with respect to whether or not respondent was able properly 
to take care of his property. This the statute required, and it was error 
for the court to ignore the central issue in the case: respondent's ability 
to take care of his property. 


The court's decision refusing to appoint a conservator rests only 
on findings that respondent's property is not being dissipated because it 
is being taken care of by others, and that respondent "can discuss mat- 
ters, understand them and pass judgment on financial affairs." (Tr. 354; 
JA. 139-140). This latter finding is not only clearly erroneous, ® but it does 
not provide the basis for refusing to appoint a conservator for a person 
whose assets are as varied and substantial as in the instant case. 


| 
| 
. | 
2 Rule 52(a), F.R. Civil P. "A finding is 'clearly erroneous' when although there 
is evidence to support it, the reviewing court on the entire evidence is left with the 
definite and firm conviction that a mistake has been committed."| United States v. 
U.S. Gypsum Co., 333 U. S. 364, 395 (1948). A non-jury finding of fact may be set 
aside if there is no evidence to sustain it, or if it is against the clear weight of the 
evidence, or if it was induced by an erroneous view of the law. Cleo S Corp. 
v. Coca Cola Co., 139 F. 2d 416, 417-418 (8th Cir. 1943), cert den. 321 U. S. 781 
(1944), | 
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B. Upon a finding that the person for whom a con- 
servator is sought is unable to care for his 
property, the statute makes it mandatory for 


a conservator to be appointed. 
It is clear from the court's opinion and from other statements 
made during the trial (see, e.g., Tr. 348, 349; JA. 138, 138-A) that the court 
assumed it was not required to appoint a conservator even if respondent 
was found to be unable to care for his property. However, in language 
that could not be clearer, Section 502 provides as follows: 


Upon a finding that the person for whom the conserva- 
tor is sought is incapable of caring for his property, 
the court shall appoint a conservator who shall have 
the charge and management of the property of such 
person subject to the direction of the court. (Emphasis 
added. ) 


If discretion was intended to be conferred, certainly the term "may" 
and not "shall" would have been used, or the statute would have contained 
the phrase "in its discretion". The sentence preceding the one just quoted 
reads as follows: "The court iz its discretion may appoint some disin- 
terested person to act as guardian ad litem in any proceeding hereunder." 
(Emphasis added.) 


While Section 21-501 states that the District Court "may" upon peti- 
tion appoint a conservator, the use of "may" in that context means only 
that not all petitions for conservators need be granted. Section 21-502, 
on the other hand, vequives that a conservator be appointed upon a finding 
that the respondent is unable to properly care for his property. It is 
irrelevant, where such a finding is made, that the person's assets are 
not being dissipated because they are being taken care of by others. The 
lack of permanence and responsibility in any such judicially unsupervised 
arrangement points up the wisdom of Congress in requiring a conservator 
to be appointed for persons unable to care for their property. 
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C. Even if the statute does not require a conservator 
upon a finding that the respondent is unable to care 
for his property, it was an abuse of discretion not 
to appoint one on the facts of this case. 


to appoint one on the facts of Mis caee-_—____— 


The testimony presented by the doctors and nurses called by peti- 
tioner provides overwhelming evidence that respondent was; ‘unable prop- 
erly to care for his property. The factual basis for this conclusion was 
not seriously disputed by the witness called by respondent. ‘Their main 
thrust was that only because of the "guarded" and "rigid" environment 
in which respondent was being maintained and the assistance that was 
being rendered to him by his attorneys and former bank associates was 
respondent able to care for his property. But the statute does not suggest 
that such circumstances warrant the denial of a conservator; if anything, 
the existence of such facts is all the more reason for vesting responsibil- 
ity ina court-appointed and supervised conservator. Accordingly, the 
failure of the trial court to appoint a conservator constituted an abuse of 
judicial discretion. | 


| 
Il. The trial court erroneously ruled that respondent could not be called 


as a witness. 


Petitioner attempted to call respondent, who was seated at counsel's 
table in open court, as a witness in order to give the court) an opportunity 
to observe and hear him (Tr. 137-8; JA. 79-80). 


His counsel objected, and submitted a letter from Dr. McInerney 
in support of his objection (Tr. 186; JA. 78- 79).7 Petitioner pointed out 
to the court that Dr. Mayle had testified during the previous day that it 
would not be neurologically detrimental to respondent for him to testify 
(Tr. 36; JA. 58 ). The court however refused to allow respondent to 
testify without the consent of his attorney and stated that we never call 


Se ee 


7 me letter from Dr. McInerney does not appear to be in the gone: but in any 
event it should not be entitled to any consideration whatsoever in| view of Dr. Mc- 
Inerney's failure to appear as a witness and his statement in the) record that he 
will not have anything to do with any legal phase of this case (JA, 47 ). 

| 


22 


the respondent in conservatorship proceedings to the witness stand in 
order that the court might observe him.” (Tr. 138; JA. 80). 


The Court's ruling that the person for whom a conservator is sought 
may not be examined as a witness is contrary to the rule adopted by the 
vaSt majority of state courts. See, e.g., Hornaday v. Hornaday 254 Ala. 
267, 48 S. 2d 207 (1950): In re Waite’s Guardianship, 14 Cal. 2d 727 (1939), 
97 P.2d 238: Rankin v. Rankin, 322 Dl. App. 90, 54 N.E. 2d 58 (1944); Alvord 
v. Alvord, 109 Iowa 113, 80 N.W. 306 (1899); 22 A.L.R. 2d 756; 758. 


The court’s observations in Hornaday v. Hornaday, supra, at 212, 
set forth below, note the compelling reasons for requiring such persons 
to testify. 


It would appear, therefore, that it would be to the best 
interest of all concerned if the subject is examined as 
a witness. The trier of fact would then have the fullest 
Opportunity to observe his manner of behavior, the way 
in which his mind appeared to work, how he spoke and 
acted and apparently felt in regard to matters which 
arose.: These and other manifestations would be incap- 
able of reproduction in the printed record, but could 
properly have great weight with the trier of fact in re- 
gard to the finding which should be made. 


And, in Prokosch v. Brust, 128 Minn. 324, 151 N.W. 130 (1915), the 
court ruled that the person for whom a guardian was sought should be re- 
quired to testify and stated as follows: 


-. . the right of the court to examine, on oath or 
otherwise, the alleged incompetent cannot well be 
questioned. The mental condition of the person 

and his ability to care for his property is the sole 
question involved, and no better test of such condi- 
tion and ability can be found than by examination of 
the person in such manner and to such extent as the 
court may deem proper. Such personal examina- 
tion is uniformly had in analogous cases. .., and 
seems clearly appropriate in a proceeding where 
incompetency, not amounting to insanity, is charged. 


The opportunity of the trier of fact to see and hear the alleged in- 
competent testify was stated to be especially valuable in Wiechers v. Pool, 
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172 Iowa 422, 153 N.W. 65 (1915). | 
While it would have been appropriate for the trial court to deter- 
mine how much weight to give to the testimony of respondent, it was 
serious error to flatly prohibit from the record what most likely would 
have been the most probitive evidence available from any source. There 
is no rule of evidence or other reason justifying the broad exclusionary 
rule followed by the court. Moreover, such a rule is in direct conflict 
with Title 15, Section 301 of the D. C. Code (1961 ed.), which provides 


as follows: 


Except as herein elsewhere provided, no person shall 
be incompetent to testify in any civil action or pro- 
ceeding by reason of his being a party thereto or in- 

terested in the result thereof; but, if otherwise compe- 
tent to testify, he shall be competent to gwe evidence 

on his own behalf and competent and compellable to 
give evidence on behalf of any other party to such! 
action or proceeding. (Emphasis added.) 


Under this provision of the Code respondent was entitled to testify 
on his own behalf if he wished, and petitioner was entitled to call respond- 
ent as a witness. The ruling of the court barring petitioner from calling 
respondent was prejudicial error and alone requires reversal of the Dis- 
trict Court's judgment. | 


This error was compounded by the refusal of the trial court to 
allow respondent's deposition to be taken as an alternative to his testi- 
fying in open court. The pretrial deposition of respondent was then eight 
months old, and could not serve as a substitute for respondent's timely 
testimony. | 


I. The District Court erred in refus to admit into evidence respond- 
ent's deposition in toto, offered - Sidence as t of ttloner's 
cases after the refusal of the court to allow respondent) calle 
asa ess. 

After the trial court precluded petitioner from calling respondent 
as a witness, petitioner offered the entire thirty-six page pre-trial dep- 
osition of respondent into evidence. (Tr. 140; JA. 81). The court 
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refused to allow the whole deposition to be introduced, advising petitioner 
that "You don't just throw in a whole deposition like you do a telephone 
book.” (Tr. 141; JA.81- 82 ). 


The court allowed counsel during a recess to select parts of the 
deposition to be introduced into evidence (Tr. 141-2; JA.81-82. After the 
recess, the following colloquy took place (Tr. 174): 

Mr. O'Connell: May it please the Court, during the 
recess I reviewed the deposition of 
. Mr. Jacobsen, Your Honor. It is 36 


pages in length total, the entire dep- 
osition, Your Honor. 


Your Honor, it is very difficult to 
single out. I think in fairness to the 
parties — 

No, you can't throw in a whole depo- 
sition like that. The usual custom 

is to pick out the parts that you want. 


Mr. O'Connell: Very well, Your Honor. 


Contrary to the court's ruling, Rule 26 (d) (2), F.R. Civ. P., entitled 
petitioner to introduce respondent's deposition into evidence, subject only 
to the court's right to exclude repetitious or irrelevant portions. See 
Merchants Motor Freight v. Downing, 227 F. 2d 247, 250 (8th Cir. 1955). 


That prejudice must have resulted from this ruling is established 
by the court’s own statement that the case would not be decided by medi- 
cal testimony, but by what the respondent "does and says" (Tr.13+8;JA.79-8). 


Accordingly, in allowing only selected portions of respondent's depo- 
sition to be introduced, the court compounded its earlier error refusing 
to permit respondent to be called as a witness. By first sealing the lips 
of respondent at the trial the court banned from the record the best evi- 
dence available from any source. Then, by permitting only disjointed 
fragments of respondent's deposition to be introduced, the continuity of 
the deponent’s examination was destroyed and the probitive value of this 
vital evidence was sharply reduced. 
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CONCLUSION 


The judgment of the court below should be reversed and the case 
remanded with directions to appoint a conservator for respondent. 


Respectfully submitted, 


EDWARD C. O'CONNELL 
| 


LOUIS M. KAPLAN | 
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Washington, D. C. | 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


CHRISTIAN F. JACOBSEN : Civil: Action No. |3126-'64 


Ward 


* * 


RELEVANT DOCKET ENTRIES 
Proceedings ! 


| 
| 
Complaint, appearance, Exhibits (3) | 


Order appointing Michael F. Keogh, guardian ad litem and 
fixing January 21, 1965 at 10:00 A.M. for hearing on peti- 
tion for appointment of conservator. (N) Tamm, J. 


Order denying application for temporary conservator and 
motion for medical examination by guardian ad litem; 
allowing counsel to submit names of physicians for Court 
to make selection; continuing hearing for appointment of 
permanent conservator until March 25, 1965 at 10:00 A.M. 


(N) Matthews, J. | 


Order appointing Dr. John P. Gallagher and Dr. Albert E. 
Marland, Sr. To examine Christian F. Jacobsen and report 
by March 8, 1965. (N) Matthews, J. 


| 

Report of Dr. John P. Gallagher re: condition of Christian 
F. Jacobsen. filed 

Report by physician of examination. filed | 
Deposition of Christian F. Jacobsen. (Cost $41.40) filed 
Motion of guardian ad litem for medical examinations of 
respondent; points and authorities; c/m 5/13/65; M.C. 
5/14/65. filed A 
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Order appointing Dr. Thomas L. Auth and Dr. Francis C. 
Mayle to examine respondent on or before June 16, 1965. 
(N) Robinson, J. 

Order denying motion to remove guardian ad litem Micro 
6-15-65. (N) Robinson, J. 

Answer of Michael F. Keogh, guardian ad litem and re- 
port; affidavit. filed 


Order and judgment in favor of respondent, Christian F. 
Jacobsen, and dismissing petition for Conservation by 
Edna Parker Jacobsen with prejudice. (N) Holtzoff, J. 


Notice of appeal of petitioner; deposit by Connell $5.00 
(copies mailed to Robert E. Lynch and H. Mason Welch) 
filed 


(Filed, December 21, 1964) 


PETITION FOR APPOINTMENT OF A CONSERVATOR 


The petition of Edna Parker Jacobsen respectfully represents to the 
Court as follows: 

1. That petitioner is an adult citizen of the United States; a resi- 
dent of the State of Maryland; and a member of the bar of this Honorable 
Court, in good standing. 

2. That petitioner is the spouse of Christian F. Jacobsen, ward, 
and is requesting her appointment as a conservator for said ward because 
said petitioner is of the opinion that by reason of advanced age, mental 
weakness, not amounting to unsoudness of mind, and physical incapacity, 
said ward is incapable, to properly care for his property. Copies of re- 
ports submitted by medical doctors are attached hereto, as Exhibits 1 
and 2, and are made a part hereof. 

3. That the ward was born on November 30, 1884. 

4. That the petitioner and ward were married June 29, 1940, and 
resided together as man and wife at 8401 Persimmon Tree Road, Bethesda, 
Maryland, until December of 1962. At that time said ward was hospitalized 
in the District of Columbia, and subsequent thereto has resided in the 
Washington Hotel, 15th and Pennsylvania Avenue, N. W., Washington, 

D. C. That petitioner has continued to reside and maintain the family 


home at the above address. 


3 | 


| 
5. That the names and known addresses of the sole heirs at law 
and next of kin of the ward, are as follows: | 


a. Charles J. Jacobsen, adult son, 
4334 East-West Highway, 
Bethesda, Maryland 

. Mary Jean Bourne, adult daughter 
Shadyside, Maryland 

_ John Jacobsen, son, (deceased) survived by the following chil- 
dren: | 


(1) Christian F. Jacobsen, Jr., minor 
1328 S.E. 10th Street 
Pompano, Florida 


(2) John Anthony Jacobsen, minor 
1328 S.E. 10th Street 
Pompano, Florida 


(3) Mary Jean Jacobsen, minor 
5833 Conway Road 
Bethesda, Maryland 


6. Petitioner is informed, and therefore alleges aia believes that 
said ward is possessed of the following property: 
a. As per Inventory of Principal Assets of July 31, 1963, attached 
hereto as Exhibit 3 and made a part hereof. 
Furthermore, that said ward is a retired employee of the American 
Security and Trust Company, Washington, D. C., and receives an annuity 
of approximately $15,000. 00 per year. | 
7. That your petitioner by reason of her relationship to said ward, 
respectfully requests that she be appointed conservator. 
WHEREFORE, the above premises considered, the petitioner prays: 
1. That she be appointed temporary and permanent conservator 
of the property,of Christian F. Jacobsen. | 
2. And for such other and further relief as to the Court may seem 


just and proper in the circumstances. 
/s/ Edna Parker Jacobeen 


[Jurat] 


(Filed, Jamary 29, 1965) 


ORDER DENYING APPLICATION FOR A TEMPORARY 

CONSERVATOR AND MOTION FOR MEDICAL EXAMI- 

NATION ON BEHALF OF GUARDIAN AD LITEM, AND 
FIXING DATE OF HEARING 


Upon consideration of the motion of counsel for petitioner and the 
guardian ad litem for the appointment of a temporary conservator, and 
the motion of the guardian ad litem for authorization to select two physi- 
cians to make a medical examination of the said Christian F. Jacobsen, 
and the motion for continuance,and after hearing counsel for all interested 
parties, it is, by the Court, this 29th day of January, 1965, 

ORDERED, as follows: 

1. That the motion for the appointment of a temporary conservator 
be, and the same hereby is, denied. 

2. That the motion of the guardian ad litem for authorization to 
select two physicians to examine the said Christian F. Jacobsen, be, and the 
same hereby is, denied; however, counsel for the parties hereto and the 
guardian ad litem may submit the names of two physicians to the Court, 
and the Court will select and designate the physician or physicians to 
make said examination. 

3. That the hearing on the application for a permanent conservator 
be continued until March 25, 1965, at 10:00 A.M. 

/s/ Burnita Shelton Matthews 
JUDGE 


[CERTIFICATE OF SERVICE] 


(Filed, February 16, 1965) 


ORDER APPOINTING PHYSICIANS TO 
| EXAMINE CHRISTIAN F. JACOBSEN 


The wife of Christian F. Jacobsen having petitioned herein for her 
appointment as conservator of his property on the ground "that by reason 
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of advanced age, mental weakness, not amounting to unsoundness of mind, 
and physical incapacity," he is "incapable to properly care for his prop- 
erty," and the said Christian ¥F. Jacobsen and his adult children having 
represented to the court that he is able to adequately care for his prop- 
erty, and the court having on December 21, 1964 appointed Michael F. 
Keogh as guardian ad litem herein and he having indicated in open court 
on January 28, 1965 that prior to the filing of his report as guardian ad 
litem he is desirous of having two physicians examine Christian F. 
Jacobsen and make a report with respect to their findings, and there 
being no objection to said examination, it is this 16th day of February 
1965: | 
ORDERED that Dr. John P. Gallagher and Dr. Albert E. Marland, 
S-. be and they are hereby appointed to make an examination of Christian 
F. Jacobsen, to make a report thereon to the court in this cause on or 
before March 8, 1965, and to send a copy thereof to each of the following 
persons: Edward C. O'Connell, Attorney for Edna Parker Jacobsen, 1001 
Connecticut Avenue, N. W., Washington, D. C. 20036; Robert E. Lynch, 
Attorney for Christian F. Jacobsen, 821 - 15th Street N. W., Washington, 
D.C.; and Michael F. Keogh, Woodward Building, Washington, D.C. 20005. 


/s/ Burnita Shelton Matthews 
JUDGE | 


Thursday, February 25, 1965. 
Deposition of 


| 

| 

CHRISTIAN F. JACOBSEN, 
a witness called for examination by counsel for petitioner, 


* * * * 


EXAMINATION BY COUNSEL FOR THE PETITIONER 

BY MR. O'CONNELL: 

Q. Would you state your full name? A. christian F . Jacobsen. 

Q. What is your home address, sir? Where are you presently 
residing? A. Right here. | 


Q. At the Washington Hotel? A. Washington Hotel. 

Q. Fifteenth and Pennsylvania Avenue, Northwest, Washington, 
D. C.? A. Yes. 

Q. Do you own any property, Mr. Jacobsen? A, A few pieces. 


Q. Do you have another residence or a home? A. Well, yes. 


Q. Do you own a piece of property out on Persimmon Tree Road 
in Bethesda, Maryland? A. Yes, I guess I do. 

MR. LYNCH: Just answer his questions now. 

THE WITNESS: I do whatever I can for my wife. 

BY. MR. O'CONNELL: 

Q. You further own jointly with your wife, do you not, a farm out 
in Poolesville, Maryland? A. Yes. 

Q. Do you remember where you resided prior to coming to the hotel 
here? A. Where I come from exactly? 

MR. LYNCH: You answer as best you can. 

Q. Do you remember being in the hospital, Sibley Hospital? A. Oh, 
yes. 

Q. How long were you there? A. Now how long I could not tell 
you exactly. 

Q. Can you give me any idea in terms of numbers of months? 
A. Oh, quite a number of months. 

Q. Do you remember when you moved to the hotel? A. This hotel? 

Q. Yes. How long have you been here? A. Quite some time. 

Q. Is it over a year? A. Oh, yes. 

Q. Do you remember what month you came down here, Mr. J acobsen? 
A. Four or five — it was a long time before that. 

Q. Before you went to the hospital where did you live then, Mr. 
Jacobsen? Where were you living at the time you went to the hospital? 
A. I really could not tell you right now. 

Q. You are married are you not, Mr. Jacobsen? A. Am I married? 

Q. Yes. A. Well, I am supposed to be. 


7 


| 
Q. As far as you know you are still married, aren't you, sir? 


A. I hope so. 
MR. O'CONNELL: I think we can stipulate, Mr. Lynch, can we that 
he is still married? 
MR. LYNCH: Yes. 
BY MR. O'CONNELL: 
Q. You are still married, Mr. Jacobsen. Were you| married before 
you were married to Mrs. Jacobsen? Were you married prior to that? 


A. Was. I? | 


Q. Yes. A. Yes. | 

Q. Do you remember how long you have been married to Edna 
Jacobsen? A. I don't know how long exactly, but quite some time. 

Q. Do you have any children? A. Yes. | 

Q. How many children do you have, sir? A. Three children. 

Q. Are they all living? A. Well, no. Well, they are. Two of them. 
Actually, my wife now — how do you want me to answer that? You want 
me to answer that more than I do? 

. Has one of your children died? A. Yes. 
. Which one was that? Was it John who died? A. 
. Did John have any children? A. Yes. 
. Do you recall how many? A. One. 

. How many grandchildren do you have, do you remember, Mr. 

Jacobsen? A. Now you asked me something. P | 

Q. That is probably kind of hard. Are your mother and father de- 
ceased? A. Yes. 

Q. How long has your father been deceased, do you) remember? 
A. Oh, a long time. 

Q. Do you have any other relatives, aunts or uncles living today? 
A. Now ask me that question again. 

Q. Do you have any aunts or uncles that are living? A. Well yes, 


I guess I have. 


Q. You are retired, are you, Mr. Jacobsen? A. Very much. 

Q. Where are you retired from? A. This bank that comes right 
down here. 

Q. Do you know the name of the bank? A. What do you mean? 

Q. What is the name of the branch bank? Were you with a particu- 
lar branch of a bank? A. Yes. 

Q. Which one, sir? A. National Metropolitan. 

Q. And that later became a branch of American Security and Trust? 
A. Yes. 

When did you retire, sir? A. Quite some time. I can't remem- 

ber. 


Do you receive a retirement salary from the bank, sir? 


A. Yes. 

Q. Do you’ know how much? A. I believe twenty-five — I can't 
tell you exactly but quite a sum. 

Q. Can you give me within any percentage of the total a year? 

Do you know how much, roughly a year? A. You would know, Bob. 

MR. LYNCH: You have to answer the question. 

BY MR. O'CONNELL: 

Q. If you don’t know the answer you can say so. A. I don't know 
exactly. We are all good friends but I know these fellows very well but 
I have lost on account of being awfully sorry, being messed in the wrong 
places. That is all. These fellows are very good friends of mine. 

MR. LYNCH: He wants to know how much your pension is a year. 

THE WITNESS: What do you think? 

MR. LYNCH: You just answer the best you can. 

THE WITNESS: Shall I ask these girls? 

MR. LYNCH: No, you have to answer the best you can. 

Q. What was your duty over at the bank? 

MR. LYNCH: I wish to interpose an objection on that. Mr. Jacobsen 
is retired. Unless you want to withdraw the question. 
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MR. O'CONNELL: I will withdraw it. 
Q. Mr. Jacobsen, do you have any other income other than what 


you receive from the bank? A. I have got other things, yes. 
Q. Could you tell us what the source of that income is or where you 
get it from? | 
MR. LYNCH: Do you understand his question? He hanks to know 


if you get any money other than your pension? Do you have any income 


from any source other than your pension fund? | 
THE WITNESS: I have got some friends who owe me money. 

MR. LYNCH: Anything else that you can think of besides those 
people who owe you money and your pension? 

THE WITNESS: Quite a number of things. These fellows owe me 
things. | 

BY MR. O'CONNELL: 

Q. Do you recall the names of anyone who owed you anything, Mr. 
Jacobsen. A. Yes. These people, they are very good friends of mine 
and Margaret Lanahan is a very good friend of mine who did a lot of 
things for me and tried to do everything. 

Now just what I have got to do I don't know right oi 

Q. Do you know how much money you have in the bank at the 


present time, Mr. Jacobsen, roughly? A. How much money I have in 


the bank? Yes, quite a bunch of money. | 
Q. Do you know how much? A. To tell the siscal truth I don't 
know but it is quite a sum, fourteen or fifteen, a few thousand, a whole 
bunch of money. | 
Q. Who takes care of that money and pays your bills and all that? 
A. Myself. 
Q. You handle it yourself? A. Asa rule. 
Q. Do you know how much your rent is here for this suite of rooms 


you have here, Mr. Jacobsen? A. I don't know exactly, These people 
know me just as well as I do myself. What do you want, 
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Q. Do you know approximately how much it costs you a month to 
live here per month? What your hotel bills have been running per month? 


A. Idon't remember exactly but it is not too much exactly at all. 
MR. O'CONNELL: I read a tape of the expenditures of the bills he 


paid. 
BY MR. O'CONNELL: 

Q. Would jit surprise you to know that your hotel bill here since 
you moved in here has been over $50,000? A. I don't know how much 
it is. 

Q. Do you ever check your hotel bills personally? A. No, I could 
not tell you that exactly although my friends and relatives and all are 
glad to do anything they can for me. : 

Q. Do you have any particular friends that assist you? A. That 
do what? 

Q. That assist you, any particular friends that help you? A. Yes, 
I have got relatives, my son. 

Q. Does your son assist you in this business and all? A. He does 
everyting that he can to help me. 

Q. Now Mr. Jacobsen, Mr. Wilkes has filed in the Court an affidavit 
that he has conducted business transactions with you and that you have 

discussed them with him? A. Yes. 

Q. Can you recall any business transactions that you have discussed 
with Mr. Wilkes? A. I don't know, to tell you the gospel truth. You see 
Jimmy has been sick. Jimmy has been very sick and he has caused a 
great deal of trouble for Jimmy himself. 

We are good friends, Jimmy and myself. We will do anything in the 
world and so will this fellow. 

MR. O'CONNELL: Mr. Lynch? He is a very fine man. 

Q. Now Mr. Jacobsen, do you recall about a year ago or in 1962 
receiving a large sum of money from the sale of part of the Sterling 
Laundry? A. Yes. 
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Q. Do you know how much money you received? A.) No, I don't 


remember exactly. 
Q. If I suggested around $70,000 would that be around right? 
A. It might be more. | 
Q. Do you know what you did with that money? A. It must have 
been, whatever it was, I don't know. 
MR. LYNCH: For the record Iwould like to say that the records 
will show that the money from the Sterling Laundry Company was 


received before his illness. | 
BY MR. O'CONNELL: | 
Q. As far as you know Mr. Jacobsen was that money ever re-invested 
in like property? 
MR. LYNCH: Do you understand the question? 
THE WITNESS: Well, I don't whether I can answer that question. 
MR. O'CONNELL: I think his other answer will stand. He said he 
doesn't know what happened to it. | 
BY MR. O'CONNELL: | 
Q. Who is your doctor? A. I have got a nice doctor. 
Q. Dr. McInerney? A. Yes, not only that, the one| who is in here 
too. McInerney is a great friend of mine and has been a friend of mine 
for years. | 
MR. LYNCH: Is he your doctor? 
THE WITNESS: Yes, he is. 
Q. Who are your nurses right now, Mr. J acobsen? | 
of them. | 
Q. Do you know their names offhand? 
A. Do you want me to call them? 
Q. No. That is all right. A. Just call them and they will tell you. 
Q. Did Pat Smith used to work for you? A. Yes, and I don't want 
him back. | 
Q. Is there any particular reason that you left Pat Smith go? 


A. Well, a lot of things happened. . | 
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Q. Does Marie O'Beirne still work for you? A. No, she doesn't. 

Q. Is there any particular reason that you let her go? A. I don't 
know. 

Q. Mr. Jacobsen, I think you have a practice where you would 
draw money from the desk if you wanted some money? A. If I wanted 
to what? 

Q. When you wanted some money, some cash, how would you get 
that money? A. Get it when I wanted it. 

Q. Suppose you wanted some money around the apartment here, 
where would you get the money from? A. I could get it. I can get any- 
thing I want. Margaret will do anything in the world to help me. 

Q. Do you write checks for your money? 

A. I can. 


Do you? A. As far as I can, yes. I don't have any trouble. 


Q. 
Q. Did your nurses ever go to get you any money? A. Sometimes. 
Q. 


Where would they get it? A. From the bank if I want. 

Q. Did they ever get you any large sums of money from the hotel? 
A. Not very much, no. 

Q. What do you mean by not very much? A. I don't mean $100,000 
or anything like that, nd, Hell no. 

Q. Can they get you as much as $100.00 or $75.00 from the desk 
at atime? A. They could, yes, if I wanted it. 

Q. Do you ever recall wanting it? A. No. 

Q. Do you ever recall getting as much as $600.00 or $700.00 from 
the desk in one month? A. How much? 

Q. $600.00 or $700.00 from the desk? A. No, I don't remember 
that much, 

Q. Did you ever tell the help other than these rolls of quarters 
to go down and get you money? 

MR. LYNCH: What do you mean the help? 

MR. O'CONNELL: The nurses, I am sorry. 
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| 
MR. LYNCH: I think you had better reframe your question. 
BY MR. O'CONNELL: | 
Q. Did you ever authorize anybody to go down to the desk and get 
you money other than the rolls of quarters? A. Nobody Hat I know of. 
Do you? 
Q. Now Mr. Wilkes, did you ever tell him if you regal to tell the 
desk to give you money whenever you wanted it? A. How do you mean? 
Q. Do you recall ever signing anything or writing anything authoriz- 


ing the hotel to pay your nurses and to give you money? A. Not unless 


I had a reason for it. 
Q. Do you recall ever doing it? A. No. 
Q. Are you aware that Mrs. Jacobsen is still Living out on Per- 
simmon Tree Road at your home? A. I do. 


Q. Are you aware that you have not given her support since the 
first of August or any money since the first of August? 


A. A lot of things happened. 

Q. I just wondered if you knew that. Do you know that she has not 
been given any money since the first of August? A. Are has asking me 
some funny questions ? 

Q. No, Iam not, Mr. Jacobsen. I am not trying tolbe funny, believe 
me. A. Are you trying to say that my wife does things that I don't be- 
lieve in, is that it? | 

Q. No, that is not what I said. I will say my question again. Are 
you aware that from your funds Mrs. Jacobsen has not been given any 
money since the first of August? A. The first of August? I don't know 
that there is anything wrong about that that she has gotten away with any- 
thing like that. What do you mean? 

Q. I mean have you given Mrs. Jacobsen any money since the first 
of August to pay the bills out at the house or for herself? A. Have I? 
Not that I know of. 

Q. Did you tell anyone not to give it to her? A. No, I don't re- 
member anything. What do you mean exactly? I would }ike to know. 
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Q. Iam not trying to upset you, Mr. Jacobsen. 
A. I would like to know. 
Q. I want to know if you were aware that your attorney had written 
that you would — I have a letter here — 
MR. O'CONNELL: You can correct me if Iam wrong, Mr. Lynch. 
BY MR. O'CONNELL: 
Q. That your attorney had written to the effect that you would no 


longer give Mrs. Jacobsen any funds to support her because she now had 
some money of her own that she had inherited from her family? A. She 


has got plenty of money. 

Q. Do you remember saying that you don’t want to give her any 
more money? A. What do you mean by that? 

Q. Did you ever say that? A. I don't know that I ever said that. 
Who asked that? Tell me that. 

Q. Iam asking you. A. Well, I am asking you too. 

MR. LYNCH: You listen to his questions and answer them as best 
you can. 

THE WITNESS: What do you mean now? 

MR. O'CONNELL: I will try it again. 

BY MR. O'CONNELL: 

Q. Mr. Jacobsen, Mrs. Jacobsen has stated that she has received 
no money for the running of the house or for food or anything since the 
first of August of last year and that heretofore you have been very gener- 
ous to her. 

Are you aware that they have sent her no money or paid the bills 
since the first of August? A.. I don't know what you mean by that. My 
wife don't give'a damn for me, so what is the difference? 

Q. Did anybody tell you that she did not care for you? A. I did 
not ask that. Nobody asked that. 

Q. Has anybody told you that she doesn't care for you? A. Well 


no, not exactly. 
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Q. When you were in the hospital Mrs. Jacobsen used to come and 
visit you every day, didn’t she? A. What do you mean? | 

Q. When you were in the hospital before you moved down here didn't 
Mrs. Jacobsen come to visit you every day in the hospital? A. Well toa 

certain extent, yes. | 

Q. When you first moved down here she used to come to visit you, 
didn't she? A. Well, I don't know. | 

Q. You don't remember? | 

A. Inthat way, because you are asking me some question that 
maybe may not be exactly right. | 

Q. If Iam asking them wrong and you have any si laa I will 
be happy to hear it. 

When you first came to this hotel didn't Mrs. J acobsen come down 
to see you and take you out for a ride and all? A. She didn't try to live 
here. | 

Q. I did not say she lived here. She came to visit you? A. In 
what way? | 

Q. To visit you in the afternoon and maybe go for a ride with her? 
A. No. | 

Q. You never went for a ride with her? A. Not very often that I 


can remember. 

Q. Did you ever go by your house on Persimmon i Road? 
A. Ohyes, I have gone by with her. | 

Q. Did Mrs. Jacobsen ever ask you to come home to live with her? 
A. Well, yes and no. | 

Q. What do you mean by that, Mr. Jacobsen? A. Well, I know 
this, she asked for a whole lot of things that did not answer right. 

Q. Could you tell me what some of these things are? 

A. How do you mean? | 

Q. You said she asked for a lot of things that did not seem right. 
A. I don't know whether you would call them that way or not. What is 


she trying to do now? I don't know. | 
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She has got a lot of things that she has got to ask questions. 
I don’t think she’ cares a damn for me so it don’t make any difference. 

Q. Has anyone ever told you that Mrs. Jacobsen is trying to harm 
you, sir? A. What? 

Q. Is she trying to harm you? A. I don’t know that anybody ever 
tried to harm her. If she would harm. me, I don't think she would. 

Q. Did anybody ever tell you that she was trying to do anything 
wrong with you or that she was trying to hurt you in any way? A. Well, 

I don’t know. I have never asked the question. What are you trying to 
get at now? Tell me what you mean. 

Q. I am trying to find out if anyone ever told you that Mrs. Jacobsen 
was trying to harm you? A. You see she has tried to do some bad things 
and I want to know — how do you mean? 

Q. That is what I am trying to find out, Mr. Jacobsen. A. There is 
nothing my wife! would try, would naturally try to harm me. 

Q. Did anyone ever tell you that if you went back to the Persimmon 
Tree Road address that your wife would try to take any action out there, 


legal action against you? A. No, not that I know of. I have never had 


any question about what my wife wanted to do. She wouldn't try to do any- 
thing to harm me that way that I know of. 

Q. Do you know what type of action is pending now, sir? A. I 
don’t know exactly, no. It wouldn't surprise me what my wife might want 
to do. I don't know. I don't care. 

Q. Has anybody ever explained to you what the nature of this is? 

A. No. What is it? 

Q. Well, it is technically a conservatorship, is the name of it, and 
it is a Petition that somebody be appointed to assist you to look after your 
financial interests. I think that is probably a layman's definition. 

MR. O'CONNELL: Is that right, Mr. Lynch? 

MR. LYNCH: Yes. 
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Q. That somebody be appointed to assist you who must account to 
the Court. A. Not yet I haven't heard about it. | 
Q. That is this Petition. That is what we are ee now. A. My 
wife apparently has some funny ideas with you. 
Q. Has anyone explained just what the nature of this action is to 
you? A, Well, what is the nature of it. 
Q. Are you aware that you have some notes over at the American 
Security & Trust Bank that are being collected for you? A. Yes. 
Q. Do you recall ever telling the bank that even if those notes are 
overdue don't notify anybody? A. How do you mean? 
Q. Did you ever leave word with the bank or Mrs. Lanahan that 
even if the payment is not made on these notes that they are not to notify 
the maker of those notes about it? A. I never heard that, I remember 
nothing of that. | 
Q. You don't recall telling the bank that? A. No, because those 
people are very good friends of mine, very good friends. 
Q. Do you know how much you have in the way of notes over there, 


Mr. Jacobsen? A. I think quite a lot of money right now. You said it 
not long ago, $100,000. | 
Q. Isee. A. Is that right or wrong? Don't you remember it? 


Q. Idon't remember an exact figure on the note, no. A. It is very 

close to it anyway, isn't it? | 
Q. I think it may well be. A. What do you mean it} may well be? 

Q. Idon't have an exact figure on the amount. If you want to know 

I can tell you. A. I don't care. | 

MR. LYNCH: It doesn't make any difference. | 

THE WITNESS: It doesn't make any difference to ine either because 

I am going to get the money anyway. 

BY MR. O'CONNELL: 

Q. Were you ever informed that any of those notes| had gone into 

default? A. In what way? 
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Q. That they were not collected and the Statute of Limitations had 
runonthem? A. No, I haven't. But then I have been sick and I don't know. 
You see I had a lot of trouble on account of being sick. 

MR. LYNCH: Do you have trouble remembering? 

THE WITNESS: Remembering what? 

MR. LYNCH: Do you have trouble remembering events in the past? 

THE WITNESS: Not very well, no. 

MR. LYNCH: You mean you can’t recall them well? 

THE WITNESS: No, I can't remember. I don't know of anything 
I can't remember. 

BY MR. O'CONNELL: 

Q. Mr. Jacobsen, are you aware that you have an unlisted telephone 
number? A. Yes I do but I think that that is a damn dirty trick. 

Q. Do you know who did that to you? A. No, I don't. 

Q. Do you know that Mrs. Jacobsen has tried to call you and that 
they won't tell her the phone number? A. I don't know that. 

Q. Did you know that Mrs. Jacobsen has come down here on 
Jamuary 28th on a Saturday after your last illness and sent word up that 
she was in the lobby and wanted to see you. Did anybody ever show you 
the note that she sent up? A. I don’t remember that. Dr. McInerney 


and myself are very good friends. 

Q. Up until the time you had the unlisted telephone didn't Mrs. 
Jacobsen and you talk on the telephone a couple of times a day? 

A. That I don’t remember. 

Q. Do you recall receiving a Christmas present from Mrs. 
Jacobsen this year? A. I remember something, what is it? But I don't 


remember whether I have or not, to tell you the gospel truth. There are 
a number of things happened. . 

Q. Do youvever recall telling Mrs. Lanahan at the bank that she 
doesn't need to check the hotel bill. Just pay it as it came over? A. To 
do what? 
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Q. Did you ever remember telling Margaret Lanahan at the bank 
"Don't check the hotel bill. Just pay it as it came over." | A. No, she 
wouldn't do that anyway. 

Q. Do you think she would check it? A. I don't know but Margaret 
is a great girl and a fine gir] and a lady. 


Q. Do you know what your expenses run you every month, Mr. 


Jacobsen? A. No, I don't remember that, no. | 

Q. Is there anyone in particular who assists you in keeping track 
of what they are and paying your doctors and nurses? 

A. No, I don't remember exactly. What is her name, she is a great 
friend of mine, Margaret. | 

Q. Margaret Lanahan at the bank? A. Yes, and nb matter what 
happens I think that she. is a great girl and a wonderful girl and would 
do anything in the world to help me and I don't care a damn who it is. 
Nobdy would be any better to me than she would be to me. 

Q. Did you make any large loans to your family recently that you 
remember? A. Did I? What do you mean large? 

Q. As much as $10,000? A. I might have. 

Q. Do you recall whether you did or not? A. I think I have. 

Q. To whom would that have been, do you remember? A. It could 
have been my son. 

Q. Charles? To which son? A. My daughters husband. 

Q. Do you remember how much or what that was for? A. No. 

Q. Has it ever been repaid, do you know? A. It could have been. 

Q. You and Mrs. Jacobsen used to have joint bank accounts, did 
you not? A. Yes, we did. 

Q. Do you any longer have joint bank accounts? A. That I don't 
know. | 

Q. Did you ever tell anyone to change the bank accounts? A. I 


don't remember. 
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Q. Do you know who controls your bank accounts now? A. Who 
does? To tell you the gospel truth I don't know right now. But we have 
them — the ones who are able to help me. 

Q. How about stocks? Do you know who is watching out for your 
stocks? A. Who is? 

Q. Your stocks and bonds? A. Well, there is not anybody on 
account of my wife looking after things. 

Q. Does your wife look after your affairs? A. She did at one time. 
She has tried her best. She has not been too good at it. 

Q. But she did work at it for a while. Who took it away from her, 
do you know? A. I guess I did. I don’t know. 

Q. Did you find that she was not too thorough or too good at it? 

A. Now don't ask me some nasty questions, please. 


Q. I was not trying to be nasty, Mr. Jacobsen, I assure you. A. I 


like my wife. In fact, I want to live with my wife. 
MRS. JACOBSEN: I want you too, honey. 
THE WITNESS: I wouldn't want to hurt my wife. 
BY MR. O'CONNELL: 

Q. Do you recall any business transactions that you have had in the 
last year where you have bought or sold any property or sold any stocks 
or made any changes in bank accounts or anything? A. I don't recall 
about anything like that. These fellows are good friends of mine and would 
do anything in the world for me. 

Q. Who are the good friends? A. I have got a lot of good friends. 

Q. Are there any ones in particular that assist you? A. Well, 
there is nothing wrong in that, nothing. 

MR. O'CONNELL: I believe that is all the questions I have at this 
time, Mr. Lynch. 

EXAMINATION BY COUNSEL FOR THE GUARDIAN AD LITEM 
BY MR. BURKE: 

Q. Mr. Jacobsen, why are you living here at the hotel and not at 

your home in Bethesda? A. Why dol live here? Well, that is easy 
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because there is nothing in the world that would cause me fo) live any place 
but here. My wife doesn’t give a damn for me. | 
Q. Do you recall who brought you here to the hotel after you left 
the hospital? A. Oh Lord, no. I don't know. You see I can't remember 
those kind of things. They are good friends of mine and they would do 
anything in the world for me. 
Q. Could you tell me who some of these good siecle are? A. What? 
Q. Could you tell me who some of your best friends are that are 
around you most of the time? A. Well, how do you mean? 
Q. Do you have any frequent visitors? A. Yes, sometimes I have — 
they are here every — well, not every day but every day or two weeks or 
something like that but they are very goods friends of mine but now one 
of them has been very, very sick. 
Q. Can you just name me maybe two or three of them that come 
here most frequently? A. I might be able to get it out of there, I don't 
know. 
MR. LYNCH: Don't bother getting up. 
BY MR. BURKE: 
Q. Never mind, Mr. Jacobsen. A. These two fellows are friends 
of mine and have been friends of mine for years. | 
Now just what they — they are very good friends of mine and will 
do anything in the world for me and be very helpful to me and to my 
wife or anybody else. 
MR. BURKE: I don't think I have anything else. 
THE WITNESS: My wife don't care — 
EXAMINATION BY COUNSEL FOR THE RESPONDENT 
BY MR. LYNCH: | 
Q. I want you to listen to me and see if you can answer two or 


three questions for me. | 
Mrs. Jacobsen has asked the Court to appoint her'/so that she will 

take care of all of your financial affairs. Do you want to do that or not? 

A. No, I won't have anything like that because if it does I will get out 


of here and do everything that I can to desert everything. 
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Q. The next question is do you want the Court to appoint anybody 


to handle your affairs or do you want to handle your own affairs? 

A. I want to handle my own affairs if I can possibly do so. 

Q. Are you engaged in any business or are you retired? A. Well, 
I am not exactly retired. 

Q. Do you do any business of any kind? A. Very few, if anything. 

Q. You are not buying any property or you are not selling any prop- 
erty, are you? A. Right now, no. 

Q. You haven't done any of that since you were ill, have you? 

A. Not very well. 

Q. Do you want to go back to the Persimmon Road house and live 
with your wife or do you want to stay here? A. Well, no I don't want to 
do that right now. 

Q. Do you want to stay here or not? A. Well, maybe, I don't know 
exactly, but my wife may not be the same to me as she has been. She 
doesn't want to see me. 

Q. Do you have a number of friends who come in to see you at the 
hotel, almost every day somebody comes in to see you? A. Yes, quite 
a number of friends. 

. Do your children come in to see you? A. Yes. 
. Do your grandchildren come to see you? A. Yes. 
. Do you remember having a birthday here a few months ago? 


. When was that, do you remember? A. In the evening. 
. What date was your birthday? A. I don't know exactly. 
. Did you have a lot of people into see you? A. Yes, quite a 
number of people. 
Q. You know Mr. James C. Wilkes? A. Yes. 
Q. Has he been your lawyer for many years? A. Yes. 
Q. And he has been your adviser as well? A. Yes. 
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MR. LYNCH: Let me state that at that time Mr. Jacobsen had had 
a setback and I don't think the doctor was permitting any visitors, 

MR. O'CONNELL: I might suggest for the record that the doctor 
suggested that at Mrs. Jacobsen's discretion she should come or Inot, 
whichever she felt. That was Dr. McInerney's suggestion. He telephoned 
her to tell her. | 

BY MR. O'CONNELL: 

Q. Would you make available to Mrs. Jacobsen your telephone 

number so that she can call you? A. Yes I would furnish that, provided 


that she acts like a lady, because I like — 
MR. O'CONNELL: That is all. 
MR. LYNCH: Anything further? 
MR. BURKE: That is all. 
MR. LYNCH: We will waive signature. 


* * * 
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Q. And you and he are still very close friends? A. Very. Right 
now of course he is away. 

Q. You do have an account in the American Security Bank, don't 
you, the Metropolitan Branch? A. Yes. 

Q. And Margaret Lanahan was your secretary for many years 

when you were president of that bank? A. Yes. Not only that but 
she is a fine girl too, will do anything inthe world for me. 

Q. We will all agree with that, Mr. Jacobsen. * 

Do you feel that you can make your own decisions and that you won't 
waste your money by handling your own affairs? A. I hope not. If Ido 
I am going to be a damn fool, that is all I can tell you. 

Q. Do you mean you can handle it? A. I know it. 

Q. If the Court lets you handle your affairs will you be careful 
of your money and your property? A. Very much. 

Q. The only people who come in to see you or the only people that - 
you have any contact with are the members of your family, your son and 
your daughter and your grandchildren and your old friends, isn't that 
right? A. Yes. 

Q.. You don't meet the public? A. Very rarely. 

MR. LYNCH: That is all. 

FURTHER EXAMINATION BY COUNSEL FOR THE PETITIONER 
BY MR. O'CONNELL: 

Q. If Mrs. Jacobsen wants to come visit you will you let her come ~ 
to see you? A. That would all depend. I don't think she would want to. 
I don't think she likes me or something. 

Q. I mentioned that on January 28th she was down there and they 
wouldn't let her in. A. What is that? 

Q. I mentioned that last month she came in to see you and they 
wouldn't let her in and I believe you said you did not know that. They 
sent back down and said no visitors. Did you know she was downstairs? < 
A. I don't remember that she was here. 
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[Filed March 5, 1965] 


John P. Gallagher, M. D. 
1150 Connecticut Aveune N.W. 
Washington, D.C. 
20036 


March 3, 


Hon. Burnita Matthews 

United States District Court 
for the District of Columbia 

Washington, D. C. 


Re: Mr. Christian F. Jacobsen 


My dear Judge Matthews: | 

Christian F. Jacobsen was brought to my office by his son on 3/1/65 to 
dete:rmine "whether he is capable or incapable to properly care for his property’ 
on the grounds of “advanced age, mental weakness - not amounting to unsoundness 
of mind, and physical incapacity’. 

| 

This is to say that in my opinion Christian F. Jacobsen is of completely sound 
mind and of completely sound judgment, although he is slightly physically infirm by 
virtue of his advanced age of eighty years. | 

In a very relaxed interview this man was able to recall his/earlier years and 
with equal facility his latest problems as they concern his relations with his wife. 
He was able to unhesitatingly tell me his wife's age and her addr¢éss as well as his 
own present address. Furthermore, he recalled without any difficulty visiting Dr. 
Michael McInerney, his regular family physician, and recalled seeing Dr. Albert E. 
Marland, Sr., only a few days ago. The only neurologic deficit that I could detect 
remaining from his episode of cerebral thrombosis was a slight hesitancy in his 
speech but he displayed no mistakes in his normal speaking capacity. I checked 
with his nurse who is currently attending him at the hotel and she declared that this 
man was not incontinent of urine or feces in the manner of manyjelderly people who 
are not of sound mind, and that he was able to find his way in and out of his hotel 
apartment, to reach his barber on the hotel property, and to make his way about the 
premises of his present residence, without the least bit of difficulty. 


From a neurologic and psychiatric viewpoint. I see no evidence that this man 
is of unsound mind or is mentally weak, and I see no evidence of physical incapacity 
except for the normal physical incapacity imposed by his age of jeighty years. 


With kindest regards. 


| 
! 
| 
Most sincerely yours, 
| 


[Filed March 10, 1965] 
REPORT OF EXAMINATION 

By direction of the court, I have made a psychiatric examination of 
Mr. Christian F. Jacobsen on February 26, 1965, at my office and at his 
hotel on March 3 and 5, 1965. 

In addition, I have verbally received information from his physician, 
Dr. Michael McInerney; his son, Mr. Charles Jacobsen; and three of the 
murses who care for him. 

He is suffering from chronic brain damage, the result of cerebro- 
vascular accidents. This has resulted in involvement of the various as- 
sociative pathways in his brain so that he has marked difficulty in com- 
municating his ideas, especially verbally. Many words he has been ac- 
customed to using he can not recall. 

For instance: When asked the day of the week, not being able to 
recall Wednesday he says, "tomorrow is Thursday.” When he becomes 
emotionally disturbed this blocking becomes so marked, he is almost in- 
articulate. As not infrequently happens in this condition, he shows marked 
lability of emotional expression showing a tendency to weep easily. He is 
readily frustrated especially with himself when he finds it difficult to ex- 
press himself; where as, he indicates he understands well what he is being 
asked, then often drops in the stereotyped phrase, "I try to do the best I 
can." He is quite emotional over the situation between himself and his 
wife, says that there has been tension for a considerable period. He hopes 
something can be done about it, but he is pessimistic. He reverts to the 
idea that she is trying to do things against him. Several times each visit 
he weeps and is agitated at these times. 

This difficulty practically amounts to an obsession and he admits it 
is his major worry. 

He indicates that in all his financial affairs, he is guarded by advice 
from officials of the bank and his attorneys who are close personal friends, 
and intends to follow this course. 
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It is my belief that he has a reasonably clear understanding of his 
situation and problems and that, despite his difficulty in communicating, 
he is mentally competent to handle his own affairs in the rigidly protected 


environment in which he is now placed. | 
From the standpoint of his mental and physical health he should be 
protected from emotional stress as much as possible because of the very 


real danger of further vascular accidents. 


/s/ Albert E. Marland, M. D. 


[May 12, 1965] 


EXCERPTS FROM DEPOSITION OF 
JAMES C. WILKES, SR. 


a witness, called for examination by counsel for petitioner, and having 
been first duly sworn by the notary public, was examined and testified 


as follows: 
EXAMINATION BY COUNSEL FOR PETITIONER 


BY MR. O'CONNELL: 

Q. Would you state your name, your home address and your pro- 
fession, sir? A. James C. Wilkes, residing at 2029 Connecticut Avenue, 
offices 500 Tower Building. 

Q. Your profession, sir? A. Lawyer. 

Q. Do you know one Christian F. Jacobsen? A. Yes. 

Q. How long have you know Mr. Jacobsen? A. I believe about 
40 years. 

Q. Has your knowledge of Mr. Jacobsen been purely social or has 
it been both on a professional and a social basis? A. Both. 

Q. Have you had occasion to represent Mr. J acobsen? A. Yes, 
I have. 

Q. Are you currently representing him in any matters? A. I 
think so. 

* * * 

BY MR. O'CONNELL: 

Q. When did you first become aware of Mr. J acobsen's illness, 
sir? A. I think it was December of 1963, when I visited him in his 
room in Sibley Hospital. 

MR. LYNCH: I think you will find that is the year 1962. 


THE WITNESS: '62 is correct. Change that please. 


* * * * 


BY MR. O'CONNELL: 

Q. What condition did you observe? A. Oh, he had had a stroke, 
and he was 2 man who was being treated with great care by his doctors 
and nurses, I made a very short visit and did not discuss business with 
him at all. | 

Q. Did you observe anything unusual about his spopch? A. His 
speech was impaired, and then later on I noticed that his' ability to write 
was greatly impaired, with respect to both of which, however, at a later 


time he seemed to be, from my point of view, completely recovered. 
| 


* * * x | * 


Q. Since that time you have had occasion to see Mr. Jacobsen 
frequently, have you not? A. Yes, I have. 


Q. And what have you observed with regard to his, physical con- 


dition -- anything unusual? A. I have noticed that sometimes he was 
much better and other times not so good. I saw him preparatory to this 
matter, yesterday -- Monday, Monday of this week, day before yesterday 
-- and I paid him only a social visit. I thought he looked like he was in 


pretty good shape. | 

Q. During the course of your last statement you stated that there 

were times when he was "not so good."" What were the manifesta- 
tions of this period when he was not so good? A. Well, he apparently 
was grieving about the taking of some of his assets by his wife, and he 
would actually weep with respect to it, and express his great sorrow that 
his wife should have treated him that way. | 

Q. Was he specific in what assets he believed his wife to have 
taken? A. The contents of a lock-box, and he may also have referred 
to the contents of his desk at the bank, but I am not certain about the 


second category. | 
| 
| 


* * * * * 


| 
Q. Mr. Wilkes, are you aware that either at the time or shortly 
before the contents were removed that Mrs. Lanahan in the presence 


of Mrs. Jacobsen made a list of the contents of that box? A. I believe 
| 
| 
| 
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I saw such list. I did not participate in the preparation of it nor was I 
present when it was being made. 


= * * * * 


Q. Only with great difficulty could he sign his name? A. Correct, 


x * * * * 


Q. There did come a time when you entered the jointly held box 
on Harrison Street in behalf of Mr. Jacobsen? A. Yes. I got directions 
from Mr. Jacobsen to gain access to the box and the contents were inven- 
toried. My recollection is that those of the contents which were either 
in the name of Edna P. Jacobsen or Edna P, Jacobsen and/or C. F. Jacob- 
sen were put into one box and the balance of them were inventoried and 
deliveced over to the American Security and Trust Company under a 
custodian agreement. 

Q. Based 'upon your examination of the box, Mr. Wilkes, you didn't 
find any securities, valuables, or anything else missing from Mr. Jacob- 
sen, did you? 

* x *- * * 

THE WITNESS: I don’t know that I ever compared the list which 
has just been referred to to the other list but -- maybe I am jumping the 
gun -- at a later time I suggested to Mr. Jacobsen that he employ a 
C.P.A, to inventory everything that Mr. Jacobsen had, and he selected 
William Gordon Buchanan. 

BY MR. O'CONNELL: 

Q. Did he select him or did you select him? A. He selected him. 
I had nothing to do with this arrangement. He had known Mr. Buchanan 
for many years.; He was a customer of the bank and close personal 
friend. On the date of September 10, 1963, such inventory by Buchanan 
& Company was presented to Mr. Jacobsen -- several copies. Mr. 
Jacobsen at my suggestion furnished a copy of that to Mrs. Jacobsen. 


x * x A * 
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| 

Q. At the time you entered the jointly held box you did so without 
a key, did you not? A. We had the lock bored and entered into it under 
the inspection of officers of the bank. | 

Q. Did you inform Mrs. Jacobsen that this caer ae was taking 
place? A. I advised her of it later. I did not in advance. 

Q. Did you have a conversation with Mrs. J acobsen to the effect 
that she said to you, Were you surprised that nothing was missing, 
Jimmy," and you said to her, "Edna, I would have been surprised if 
something was missing"? A. Could have happened. I have no recollec- 
tion of it. 

* * * * | * 

Q. Based upon your best estimate at this time, was there anything 
niissing, or are you able to state? A. Iam not able to state. I know of 
nothing that was missing. 

* * * * * 

Q. Do you recall issuing certain letters of instruction to the bank 
with regard to disbursement of funds and billing procedures to be employ- 

ed by the hotel with regard to Mr. J acobsen? A. [May have done so. 
If you have anything there I could identify it immediately! But I don't 
have a clear recollection of what was done in that connection excepting 
that I cooperated to the end that the procedures for the hpnoring of his 
bills was put upon a simplified basis. 

Q. Were you aware during this period of time that! Mr. Jacobsen 
or his employees were withdrawing sums of cash from the desk for Mr. 
Jacobsen? A. By "his employees," if you mean his nurses, it did come 
to my attention. Ididn'tthink it was a very good arrangement. It was 
represented to me by Mr. Jacobsen, however, that they were small sums 
of money, and I think my inquiry and information ceased right there. 

Q. Are you aware that in the month of August of 1964 in excess of 
$600 was drawn from the desk of the hotel? A. No. I doubt if I ever 
did know that. But let me say I was aware of the fact that Mr. Jacobsen 
had three rooms at the hotel, two nurses, one day nurse and a man -- 
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male nurse at night -- and I thought his expenses were very considerable 

in relation to his requirements, and so told him, and on two occasions he 

agreed that one of the three rooms should be given up on the basis that a 
second bedroom, which was available for the convenience of the day 


and night nurse,iwas really not necessary. But nothing came of it. He 


apparently changed his mind and the third room was not given up. 

Q. Did there come atime, Mr. Wilkes, when you had a conversa- 
tion with Mrs. Jacobsen about the time Mr. Jacobsen moved into the 
Washington Hotel relative to the appointment of a conservator for Mr. 
Jacobsen? <A. I may have, but I -- the first I heard of that, as I now 
recall it, was that Mrs. Jacobsen’s attorney, Lawrence Heller, got in 
touch with some doctors. My recollection may not be strictly accurate, 
but th> best that:I could do to give you the picture is that I was quite 
amazed and that. Mr. Jacobsen was stunned upon learning that Mrs. Jacob- 
sen was having her attorney have psychiatrists or doctors examine -- 

Q. These were neurosurgeons, for the record. A. Were they? 

I don’t think I had ever known any of them who were there. But there 
were two, as I recall it, who went in and I learned that they had been in 
making an examination of Mr. Jacobsen, and Mr. Jacobsen was quite 
disturbed because of their visit, particularly in view of the fact, I believe, 
that his doctor had not been consulted in advance. 

* * * 

BY MR. O'CONNELL: 

Q. In the third paragraph of your affidavit, Mr. Wilkes, you state 
"During that period of time said Christian F. Jacobsen has called upon 
affiant to perform services as his attorney and at each instance when af- 
fiant was called upon to submit a matter to said Christian F. Jacobsen 
for his consideration affiant has found Mr. Jacobsen in affiant's opinion 
fully competent to judge the effects of his acts.” 

Would you relate to me what specific instances you were referring 
there to? A. He was a fiduciary, I think either or both executor or 
trustee in the Harry Sheridan estate in which he was a joint fiduciary 
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with the American Security and Trust Company, and there were papers 
to be executed in connection with the reports, and so forth, relating to 
this estate, in connection with which service he received a pretty sub- 
stantial fee. 

Likewise in the estate of Mrs. White, whose husband, late husband, 
was formerly president of the Metropolitan National Bank, of which Mr. 
Jacobsen was later president, and he had certain papers to file in connec- 
tion with his administration of that estate. | 

For a number of years one of the employees of American Security 
and Trust Company had made out his income tax return and at Mr. Jacob- 
sen's suggestion I looked over the return. There were certain renewals 
of insurance policies, or automobiles, and there were some differences 
cf opinion with respect to those policies, and also fire insurance of Mr. 
Jacobsen and Mrs. Jacobsen. My recollection is that Mrs. Jacobsen 
wanted some of these reduced. Mr. Jacobsen discussed it with me and 


concluded, independent of any advice that I gave him, quite firmly asserted 


that he wanted the coverage to continue, and maybe even increased -- 
| 


I am not sure that he went that far, but certainly he 


strong position with respect to the insurance coverage -- in which I think 


took a very 


Mrs. Jacobsen later concurred. 
There were other things that he discussed with melover a period 
of a considerable number of months. 

* * * * * 

Q. Do you recall a conversation with Mrs. J es and Mr. Jacob- 
sen approximately June of 1965 wherein Mrs. Jacobsen requested to turn 
back over bank accounts to Mr. Jacobsen and at that time he suggested 
that he was going to come home and get his family together? A. I 
think you have a complexity of questions, but I see what you are after. 

Mrs. Jacobsen came to the hotel when I was present, and on one or 
two occasions a bank official was present. Mr. J acobsen, as I indicated 
before, was stunned when he learned that Mrs. Jacobsen, without any 
prior knowledge on his part, had transferred assets which were accessible 
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to Mr. Jacobsen so that they were no longer accessible to anyone other 
than Mrs. Jacobsen, and those assets were represented by the contents 
of one or maybe two safety deposit boxes, and also some savings accounts, 


savings account or accounts, the book of which Mrs. Jacobsen got, and she 


didn't get the book from Mr. Jacobsen, and Mr. Jacobsen through myself 
made a demand, I think only orally, upon Mrs. Jacobsen, and probably 
her attorney, Mr. Lawrence Heller, for the reinstatement of status quo 
before the seizure occurred. 

* * * * * 

Q. Mr. Wilkes, based upon your conversations with Mr. Jacobsen 
are you of the opinion that Mr. Jacobsen is cognizant of his assets, their 
location and their worth? A. I will say this, before and during and at 

the time of the preparation and delivery of this report from Buchanan and 
Company as of September 10, 1963, the answer would be yes. I know of 
no qualification to that since that time. 

= x *x * * 

Q. Let me ask you this: based upon your examination and discus- 
sions with Mr. Jacobsen, are you of the impression Mr. Jacobsen is 
aware of his wealth? A. Oh, definitely, yes. The extent of it, of his 
wealth, yes. 

= x * a» * 

MR. LYNCH: I think that Mr. Wilkes again ought to be advised, if 
he doesn't know medically, he should read the testimony of Dr. Gallagher, 
who explains this. Here is Mr. Jacobsen confronted by a strange lawyer, 
reporter, guardian ad litem, his own laywer, to take a deposition, less 
than six weeks subsequent to his stroke. Dr. Gallagher said it was an 
utter mistake 'to do that. I didn’t know it was an utter mistake, otherwise 
I wouldn't have permitted it at the time. 

BY MR. O'CONNELL: 

Q. Are'these answers that I have read to you -- questions and 
answers and his method of responding and the content of his answers -- 
are these consistent with your understanding of Mr. Jacobsen's mental 
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capacity at this time? A. I won't pass on his mental capacity at any 
time, but the questions and answers are not typical of anything that I 
have heard come from Mr. Jacobsen at any time during His lifetime. 

I think he must have been flustered by the circumstances! which con- 
fronted him at the moment. I think if you would sit down/and talk to him 
across the table that you would get these answers pretty directly. 

Q. Mr. Wilkes, you saw fit to set up a custodian account for Mr. 
Jacobsen. Why was that? A. Because I thought that Mr. and Mrs. 
Jacobsen -- maybe I shouldn't say this -- were emphasizing money too 
much, and I thought that if both of them had the feeling =F well, Mrs. 
Jacobsen -- "I know what his assets are, where they are,” and if they 
were in the hands of the bank, everybody would be a little less money 
conscious and perhaps it would promote the probability or possibility of 


their getting together again, which I tried to promote for a couple of 


months. 
Q. It was not based upon any thought on your part that Mr. Jacob- 

sen was not capable of administering his affairs? A. Inever thought 

that he was not capable. And let me say this, Mr. Jacobsen has in his 


make-up a good bit of the dutch, he will go along with someone as long 
as he has complete confidence in him, but the moment the signal is up, 
someone might be trying to push him a little bit too far, I would say he 
was very competent to take care of himself, and that would go back -- 
that would be up until just a few weeks ago. I have not been closely in 
touch with him in business matters in the last few weeks -- since the 
first of the year. | 
FURTHER EXAMINATION BY COUNSEL FOR’MR. JACOBSEN 
BY MR. LYNCH: | 
Q. In your opinion is Mr. Jacobsen still competent to judge the 
effect of his acts, and capable of adequately taking care of his assets, 
and capable of exercising his own will in relation to matters affecting 
his property rights? A. I know of nothing to the contrary as of this 
| 


time. 
| 


[Filed May 14, 1965] 


MOTION OF GUARDIAN AD LITEM 
FOR MEDICAL EXAMINATION OF RESPONDENT 
Comes now Michael F. Keogh, Guardian Ad Litem in the above- 
entitled matter, and requests this Court, to select two neurological 
Specialists to examine the respondent herein, for the reasons set forth 
in the attached points and authorities and such other reasons that will 
be assigned upon the hearing of this motion. 


Respectfully submitted, 


/s/ Michael F. Keogh 
Guardian Ad Litem 
800 Woodward Building 
Washington 5, D. C. 


CERTIFICATE OF SERVICE 


I hereby certify that the foregoing Motion and Points and Author- 
ities in support thereof was personally delivered to Edward O'Connell, 
1001 Connecticut Avenue, N. W., Washington, D. C. and Robert Lynch, 
821 15th Street, N. W., Washington, D. C. this 13th day of May, 1965. 
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POINTS AND AUTHORITIES IN SUPPORT OF MOTION OF 
GUARDIAN AD LITEM FOR MEDICAL EXAMINATION 
OF RESPONDENT 


1. The respondent's personal physicianforthirteen years, Dr. 
Michael J. McInerney, has refused to become involved in * * * Mr. Jacob- 
sen's personal and legal problems". This person's testimony or opinion 
would undoubtedly be of great assistance to this Court in its final decision 
herein. | 

2. All of the medical evidence contained in this record by way of 
reports and depositions reveals a definite conflict as to whether the 
respondent is able to properly care for his property. However, it is 
important to note that the medical reports submitted to date favor the 
particular viewpoint or opinion of the party who requested such examina- 
tion, or who suggested examinations by certain physicians. 

3. For this reason above, your Guardian Ad Litem believes that it 
is absolutely necessary for this Court to select two neurological physicians, 
and said selection to be at this Court's sole discretion, to conduct exami- 
nations to determine if "by reason of advanced age, mental weakness (not 
amounting to unsoundness of mind) or physical ses iS he is unable 
to properly care for his property. | 

4. The importance and the bearing that the medical testimony will 
play in this matter is of the highest nature, and thus it is necessary to 
secure as unbiased, uninfluenced and unprejudiced medical opinions as is 
possible. | 

Respectfully submitted, 


/s/ Michael F. Keogh 
Guardian Ad Litem 


[Filed May 22, 1965] 


MOTION TO REMOVE GUARDIAN AD LITEM 


Comes now the respondent, by counsel, and moves the Court to re- 
move Michael F. Keogh, Esquire, who was on, to-wit, December 21, 1964, 
appointed guardian ad litem for the respondent herein, and as grounds for 
said motion, states as follows: 

1. The guardian ad litem has advocated the appointment of a tempo- 
rary conservator despite the opposition of respondent. 

2. Said guardian ad litem has taken a position antagonistic to that 
of the respondent. 

3. Guardian ad litem has requested the Court to appoint physicians 
to make additional medical examinations of the respondent despite the 
position of the respondent in opposition thereto. 

4, That guardian ad litem failed to interview one important witness 
who was in possession of material facts believed to be favorable to the 
respondent; and, failed to interviéw another witness in possession of 
material facts believed to be favorable to the position taken by the respond- 
ent, unless he were permitted to interview said witness without the wit- 
ness’ employer's attorney being present. The Court (Judge Matthews) re- 
fused this condition and the guardian did not interview the witness. 

5. His examination of witnesses whose depositions have been taken 
indicate that he is attempting to establish the position taken by the peti- 
tioner rather than the respondent. 

/s/ Robert E. Lynch 
Attorney for Respondent 
821 - 15th Street, N. W. 


Washington, D. C. 20005 
National 8-1403 
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[Filed May 22, 1965] 
MEMO OF POINTS AND AUTHORITIES 


1. Title 21, Section 502, of the D. C. Code of Laws, authorizes the 
Court to appoint a guardian ad litem in a conservatorship proceeding. 

2. A guardian ad litem so appointed should appear and represent 
the interest of the respondent alone and should not be antagonistic to the 
position taken by the said respondent. | 

3. The guardian ad litem should advocate the position of the re- 
spondent within all proper limits of the law and should not take a position 
antagonistic to any position or stand taken by the respondent. He is to 
protect and advance the rights and interest of the respondent by every 


honorable means. 
4. He should act purely and solely as the attorney of the person 
whose interest he is appointed and designated to protect. 
5. Prior to the guardian's filing his motion for further medical 
examinations of the said respondent, counsel for petitioner had requested 
respondent's attorney on at least two occasions to consent to such exami- 


nation, which request was refused and it is presumed that the guardian 


ad litem knew of this request. 
6. The selection and supervision (including removal) of a guardian 
ad litem are matters within the sound discretion of the Court. 
7. For case in point see: In Re: Shrier's Will, 283, N.Y.S. 233; 
157 Misc. 310. | 


/s/ Robert E. Lynch 
Attorney for Respondent 
821 - 15th Street, N. W. 
Washington, D. C. 20005 
NAtional 8-1403 


[Certificate of Service] 
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[Filed June 11, 1965] 
| ORDER APPOINTING PHYSICIANS 
TO EXAMINE CHRISTIAN F. JACOBSEN 

The Guardian Ad Litem of Christian F. Jacobsen having petitioned 
herein for the appointment of two neurological specialists to examine the 
respondent herein and it appearing to the Court that sufficient doctors 
have heretofore examined respondent, but that some examination of the 
doctors are not current, it is this 11th day of June, 1965. 

ORDERED that Dr. Thomas L. Auth and Dr. Francis C. Mayle be 
and they are hereby ordered to be afforded an opportunity to make a 
current examination of Christian F. Jacobsen, on or before June 16, 1965, 
and to send a copy thereof to each of the following persons: Edward C. 
O'Connell, Attorney for Edna Parker Jacobsen, 1001 Connecticut Avenue, 
N.W., Washington, D.C. 20036; Robert E. Lynch, Attorney for Christian 
F. Jacobsen, 821 - 15th Street, N. W., Washington, D. C.; and Michael 
F. Keogh, Woodward Building, Washington, D. C. 20005. 


/s/ Spottswood W. Robinson, III 
Judge 


[Filed June 14, 1965] 


ORDER DENYING MOTION FOR MEDICAL 
EXAMINATION OF RESPONDENT 

Upon consideration of the motion of the guardian ad litem for the 
respondent for the appointment of additional medical experts to examine 
the respondent, the memoranda of points and authorities filed in support 
of and in opposition to the motion, and the arguments of counsel, it is, by 
the Court, this 14th day of June, 1965 

ORDERED that the motion be and hereby is denied, and it is further 

ORDERED that nothing contained in this order shall affect the order 
entered herein on June 11, 1965 authorizing reexamination of the respond- 
ent by Dr. Thomas L. Auth and Dr. Francis C. Mayle, Jr. 


/s/ Spottswood W. Robinson, II 
Judge 


[Filed June 14, 1965] 
ORDER DENYING MOTION TO REMOVE GUARDIAN 


Upon consideration of the motion of the respondent : 


AD LITEM 


for removal of 


the guardian ad litem heretofore appointed for the respondent, the memo- 
randa of points and authorities filed in support of and in gprositien to the 
motion, the materials submitted by counsel for consideration by the Court 


in connection with the motion, and the arguments of counsel, it is, by the 


Court, this 14th day of June, 1965, 


ORDERED that the motion be and hereby is denied. 


Judge 


[Filed July 1, 1965] 


AFFIDAVIT 


/s/ Spottswood W. Robinson, m 
| 


Patrick Smith, being first duly sworn on oath according to law, 


does depose and say: 


1. That he is a male nurse, and has had approximately 10 (ten) 


years experience in this profession. | 


2. That he has known Christian Jacobsen, the respondent herein, 


for one & 3/4 years; and was in personal attendance on Mr. Jacobsen 


from December 20, 1962 through September 15, 1964. 


3. That during this latter period of time, your affiant has had the 
opportunity to observe Mr. Jacobsen for long periods of time, both when 


Mr. Jacobsen would be in the company of others and by himself. 
4. That it is the opinion of your affiant that Mr. Christian Jacobsen, 


as of September 15, 1964, was not capable to properly care for his property 


or to handle his affairs, by reason of his advanced age, physical incapacity 


and mental weakness. 
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5. That your affiant has heard Messrs. McRae and Colby tell Mr. 
Jacobsen that ifihe returned home that Mrs. Jacobsen would have him 


committed to an institution. 
6. That prior to his discharge by Robert Lynch, Esq., Mr. Jacob- 
sen had made your affiant promise that he would not leave him (Mr. 


Jacobsen). 


s’ Patrick Smith 


Subscribed and sworn to before me this 25th day of May, 1965. 


s/ James S. Steinner 
My Commission Expires: 4-30-67 


[Filed July 1, 1965] 


AFFIDAVIT 


Mrs. Jean McLaughlin, being first duly sworn on oath according 
to law, deposes and says: 

1. That she is anundergraduate nurse and Registrar of a Nursing 
Registry for over 10 years. 

2. That she has periodically attended to Mr. Jacobsen the respond- 
ent herein, since, September 1964 and that during this period of time she 
has had the opportunity to observe Mr. Jacobsen quite often and for long 
periods of time. 

3. That Mr. Jacobsen does not have the physical ability to care 
for himself or for his needs, and thus someone is required to be always 
with him. That he often loses his thoughts or coherency in conversations 
and appears to be very forgetful. That his eyesight is such that he must 
have others check over his mail; on times prior, he would merely allow 
bills, or other correspondence to lie untouched, as he was apparently not 
aware of what they were. 


| 
| 
| 
1 
| 
| 
| 
| 
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4. That it is the opinion of your affiant that Mr. Jacobsen is not 
capable to properly care for his property or to handle his affairs, by 
reason of his advanced age, physical incapacity and mental weakness 
(not amounting to unsoundness of mind). | 
| 
/s/ Jean McLaughlin 
Subscribed and sworn to before me this 8th day of June, 1965. 
/s/ James S. Steinner 


Notary Public | 
My Commission Bpires 4/30/67. 


[Filed July 1, 1965] 
AFFIDAVIT 


Beverly Steele being first duly sworn on oath according to law, 
does depose and say: | 
1. That she is a practical nurse, and has been engaged as such for 
35 years. 
2. That she has been in daily attendance to the respondent, Chris- 
tian F. Jacobsen, since April 27, 1964. 
3. That during this period of time, your affiant hak had the oppor- 
tunity to observe Mr. Jacobsen, and that it is the opinion of your affiant 
that Mr. Jacobsen is unable to properly care for his property or to handle 


his affairs, due to his advanced age, physical incapacity |and mental weak- 
ness (not amounting to unsoundness of mind). | 
4. That she bases this opinion upon the following ! facts: 

a) Mr. Jacobsen is unable to carry on or participate in a simple, 
normal conversation. His conversation can best be described as “hazy" 
or "confused". | 
b) Mr. Jacobsen has informed your affiant that he does not 


know who handles his affairs, pays bills or writes checks. 
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c) The respondent cannot read, although his far sight seems 
somewhat better than his near sight. 
d) The respondent has threatened to commit suicide. 

5. That your affiant has heard the respondent question and demand 
to know of Robert Lynch, Esq., his attorney, as to "what was going on"; 
that the respondent has requested Mr. Lynch, Esq. "to either get this 
mess straightened out, or I am going to get another attorney"; that the 
respondent informed your affiant and Michael F. Keogh, Esq., guardian 
ad litem herein, that he wished to obtain counsel other than Mr. Lynch. 


/s/ Beverly Steele 
{Jurat] 


[Filed July 29, 1965] 
ANSWER OF GUARDIAN AD LITEM 


The Answer of Michael F. Keogh, Guardian Ad Litem, respectfully 
reports to this Honorable Court as follows. 

1. Upon completion of his investigation, your Guardian Ad Litem 
reports that there exists a definite conflict of opinions as to whether a 
Conservator should be appointed for the respondent, Christian F. Jacob- 
sen, as is more fully explained in the attached Report. 

2. It is the opinion of this Guardian Ad Litem that a Conservator 
should be appointed for the estate of Christian F. Jacobsen for reasons 
set forth in the attached Report. 

3. Your Guardian Ad Litem submits the welfare of the respondent 
herein to the judgment and protection of this Honorable Court. 


/s/ Michael F. Keogh 
Guardian Ad Litem 


[Jurat] 


[Filed July 29, 1965] 


REPORT OF GUARDIAN AD LITEM 


Michael F. Keogh, Guardian ad Litem for Christian F. Jacobsen, 
respondent, having answered the petition for the appointment of a Con- 
servator, respectfully represents to this Honorable Court, as follows: 

1. That the Guardian ad Litem was appointed by order of this 
Court of December 21, 1964, to answer and make a report on the petition 

| 
of Edna P. Jacobsen for the appointment of a Conservator for the above- 


named respondent. | 

2. That he reviewed the entire file in this matter; |and thereafter 
he talked by telephone and in person with Edward C. O'Connell, Esq., 
attorney for the petitioner, who supplied the Guardian with some of the 
background information leading to the filing of the Petition. 

3. That your Guardian then interviewed the respondent at his living 
quarters at the Washington Hotel, Washington, D.C. on two occasions. 
The Guardian found the respondent to be of obviously adyanced age, and 
displaying signs of forgetfulness; incoherency and the inability to con- 
centrate. He also did not appear to be able to fully comprehend conversa- 
tion in which he was attempting to partake. His physical condition was 
such that your affiant believed that he was incapable of caring for himself 
alone. The respondent informed your affiant on these occasions that a 
Conservator could be of some help to him; however he subsequently 
stated that he wished to handle his own affairs (see deposition of Chris- 
tian F. Jacobsen, page 34). Your Guardian has also conferred at length 
on different occasions with Robert Lynch, Esq., attorney for Mr. Jacob- 
sen. 

4. That your Guardian then interviewed Charles Jacobsen, adult 
son of the respondent herein. Your Guardian was of the definite impres- 
sion during said interview, that Charles Jacobsen felt that a Conservator 


should be appointed, contingent however upon who would be selected. 
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Within one week from the date of said interview however, your Guardian 
received a letter from Charles Jacobsen in which letter he stated that in 
his opinion the appointment of a Conservator was not necessary and fur- 
ther stating that he had no intent of conveying the impression which your 
Guardian had felt during said interview. 

5. Within the next three weeks, your Guardian interviewed, among 
others, Patrick Smith, Mrs. McLaughlin and Marie O'Bierne, all of whom 
are nurses (practical), and who had extensive opportunity to care for and 
observe the respondent. Each of these persons believed that it would be 
to the best interests of the respondent if a Conservator were to be ap- 
pointed for him. 

6. That your affiant also interviewed Mr. McCrea, a long time 
perscnal friend of the respondent, and who has seen the respondent 
frequently. At the time of the interview, your Guardian was again of a 
very definite impression that Mr. McCrea felt that a Conservator should 
be appointed for the respondent. Later however, your affiant received a 
letter from Mr. McCrea who stated in said letter, substantially, that the 
respondent should not be required to give up control of his earnings and 
investments; that he should be allowed to live as he wishes; and that when 
his present way of life is considered, that a conservator need not be ap- 
pointed. 

7. Subsequently, your affiant interviewed at great length, the peti- 
tioner herein, namely, the wife of the respondent. The petitioner advanced 
many reasons for having instituted this action, chief among them being 
that she feels the respondent is actually under the influence of others and 
is not capable of making his own decisions. She also attributes this sub- 
jection to influence as being a cause or the cause of the marital discord 
that exists. 

8. Your affiant contacted Dr. Mayle and Auth, both eminent neurol- 


ogists and both'of whom had previously examined the respondent in 1963 


at the time the latter had suffered a stroke. Letters or reports of said 
physicians were filed with the initial Petition herein. Your affiant met 
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| 
with said Doctors at Georgetown University Hospital and thoroughly dis- 
cussed the condition of Mr. Jacobsen as these doctors knew it as of 1963. 
Both doctors were of the opinion that the damage Mr. J acbbsen suffered 

in 1963 was of a permanent nature, that its effects were substantial and 

permanent, and thus he was not capable of handling his affairs. Your af- 


fiant felt that the respondent's personal physican (since 1952) Dr. Michael 


McInerney would aid in this matter, but was advised and informed by 
letter that Dr. Michael McInerney would, under no circumstances, dis- 


cuss Mr. Jacobsen's physical or mental condition as he did not wish to 


become involved with the respondent's legal or personal problems. 
| 


9. Your Guardian has also had the opportunity to discuss periodic- 
ally with certain of the nurses, the condition of Mr. J acobsen as seen by 
them. Also, your Guardian was present, either in person or by repre- 
sentation, at the following events: The deposition of Mr. Miller, Asst. 
Manager of Washington Hotel; the deposition of Mr. Christian Jacobsen, 
respondent herein; the deposition of Mrs. J acobsen, the petitioner; and 
depositions of Drs. John Gallagher and Albert Marland, both of whom 
recently examined the respondent; the deposition of Mrs. _ Margaret Lana- 
han, formerly Mr. Jacobsen’s secretary for nine eeara and currently 
Assistant Treasurer, American Security and Trust Company; the depo- 
sition of James Wilkes, Esq., who has known the respondent for a number 
of years in both a personal and professional relationship; and Mr. Reynolds, 


an officer of American Security and Trust Company. 
10. That your Guardian has checked into the financial condition of 
the respondent, and finds that the said condition is substantially as alleged 
in the Petition. There appears to be however, certain claims of the re- 
spondent's personal estate which would now be classed "uncollectible”. 
The complete financial picture, including the respondent's manner 
of banking, withdrawing, etc., was discussed at length with certain trust 
officers of American Security & Trust, Mr. Sellner and Mr. Bradley, Esq., 
counsel for the bank. | 
11. This Guardian ad Litem, from his investigation herein, from the 
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conferences with all persons concerned and from all of the foregoing con- 
tained in this report, has concluded that the respondent "is unable, by 
reason of advanced age”, and his "mental weakness (not amounting to un- 


soundness of mind)" and his "physical incapacity, properly to care for 
his property’’, and that it would be to the best interests of the respondent 


to have a Conservator appointed for the estate of said Christian F. Jacob- 
sen. 


Respectfully submitted. 


/s/ Michael F. Keogh 
Guardian ad Litem 
800 Woodward Building 
Washington, D. C. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 


October 18, 1965. 


The above-entitled cause came on for hearing before the HONOR- 
ABLE ALEXANDER HOLTZOFF, UNITED STATES DISTRICT JUDGE, 
at approximately 2:44 p.m. 

DR. FRANCIS C. MAYLE 
called as a witness by the petitioner, being first sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 

BY MR. O'CONNELL: 

Q. State your name and your occupation? A. Dr. Francis Carle 
Mayle, Jr., physician, neurologist. 

* = * * * 

THE COURT: Will the doctor's qualifications as a neurologist be 
stipulated? 

MR. WELCH: Yes, Your Honor. 


* * 


BY MR. O'CONNELL: 
| 
Q. Doctor, during the course of the practice of your profession, 
did you have occasion to examine Christian F. Jacobsen? A. Yes, I did. 


Q. When was the first time that you had occasion to examine Mr. 


Jacobsen, Doctor? A. On March 4th, 1963. | 
Q. Where did that examination take place, Doctor? A. At Sibley 


Memorial Hospital. 


Q. And would you describe the nature of the examination and what 


your diagnosis was as a result of the examination, Doctor? A. At that 
time I was requested to see Mr. Jacobsen who was seventy-eight years 
old. | 

He had been admitted to the hospital on pate 15th for some 
studies because of a bleeding episode. | 

Previous to that time, on November 18, 1963, he had a dizzy attack, 
a light-headed episode. And this was followed by some weakness of the 
right side and a little confusion. This apparently cleared up. And on the 
20th of December, he awakened from a nap, and at that time had a right- 
sided weakness, paralysis and inability to speak. | 

Those, essentially, were the facts in the history of the case. 

My examination, approximately three months after this episode, in 
March, revealed him not oriented to time, place and person. There was 
marked perserveration, which means repetition, in his thinking and in his 
testing situation. He had difficulty with the names of objects. He knew 
right from left, but he did not know individual body parte -- he had con- 
fusion on that. 

He was unable to do any arithmetical tasks -- numbers, simple 
numbers, subtracting serial seven and adding numbers together, things 
of that type. | 

There was a definite massive right-sided weakness, the leg greater 
than the arm. There was an increase in tone of the right side of the body, 

the muscles were spastic. He had an inability to do fine movements 

| 
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with his upper extremities and hands. He had the typical walk of a para- 
lyzed person, dragging the right foot with the broad base. The deep ten- 
don reflexes or the reflexes in the right side of the body were increased. 

Q. What is the significance of this, Doctor? A. This is a sign of 
brain damage, specifically to the motor track. 

There was a positive Babinski on the right side of the body. This, 
again, is a sign of motor damage. 

THE COURT: What kind of test is that, Doctor? I don't recognize 
it. 

THE WITNESS: That's when you scrape the bottom of the foot, the 
big toe either goes up or goes down. It is normal to go down, but when it 
goes up, it’s a sign of disease, when you scrape the sole of the foot with 
a key or some sharp object. 

The coordination testing on the left side was normal. On the right 
side, he could not do coordination testing because of the paralysis. 

The sensory examination revealed that he had difficulty in perceiv- 
ing sensations on the right half of his body. 

THE COURT: Which means what, Doctor? 

THE WITNESS: Damage, again, to the main track. 

THE COURT: No, no. What do you mean by "difficulty in perceiv- 
ing sensations?" 

THE WITNESS: For instance, he could not tell sharp from dull -- 
like when you touch him with a pin or with your finger, he could not per- 
ceive the difference. 

He had difficulty in localizing. If he had his eyes closed and you 
touched him and said, "Put your finger where I touched you," he would 
miss it by large distances -- and things of that sort. 

He also had a right-sided loss of vision. He could not see anything 
off to the right half of his visual field. 

There was some weakness in the right lower face. And the pulsation 
in the main blood vessel on the left side of his neck was diminished, as 


compared to the opposite side, when you palpate it. 


BY MR. O'CONNELL: 

Q. What is the significance of this diminition? A. | I felt there was 
a reduction in blood flow in that blood vessel. | 

Q. What, if any, effect would this have on the patient? A. Well, 
this was my diagnosis at that time, that he had had a stroke involving the 
main blood vessel going up into the left side of the brain, | and this would 
tend to confirm that finding. | 

THE COURT: This would what? | 

THE WITNESS: This would confirm that finding. | 

BY MR. O'CONNELL: | 

Q. Doctor, I believe you testified that he appeared not oriented as 
far as time and place, and so forth. 

Did you test him specifically in this area? A. Yes, I did. 

Q. What, if any, testing did youdo? A. I believe I asked him the 
date, where he was and what his name was. | 

Q. Do you recall the responses? A. No, I do not have the exact 


responses written down. | 
THE COURT: He knew his name? | 
THE WITNESS: No, he did not at that time. | 
THE COURT: He did not know his name? 
THE WITNESS: Not at that time. 
BY MR. O'CONNELL: | 
Q. Doctor, did there come a time when you again had occasion to 
examine Mr. Jacobsen? A. Yes, there did. | 
Q. And when was that, Doctor? A. This was on the 5th of October. 
Q. Of what year? A. The 2nd of October, 1965 +- I'm sorry -~ 
October 2, 1965, which was a Saturday morning. | 
Q. That was approximately two weeks ago? A. ‘About that. 
Q. And where did you examine him at this time, Doctor? A. At 


the Van Ness East Apartments. | 
Q. And what, if any, history did you receive from him or from any- 
one, Doctor, as to the time interval between your last examination and the 
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examination of October 2nd, 1965? A. From him I got very little history; 
and from his son, who came in approximately two-thirds of the way through 
the examination, I understood that he had been getting along fairly well ex- 
cept for some episode where he required oxygen, in January of this year, 
and Dr. McInerney attended him at that time. 

Q. What, if anything, did your examination reveal at the time of 
your examination on October 2nd, 1965, Doctor? A. Well, at this time 
he knew where he was. He recognized the place, the apartment, he could 
tell me where it was. He did not know what the date of the month or the 
year was. 

There was definitely an increased tremor in having him stand up 
on his feet, and he was very shaky. In walking, his gait was again about 
the szme as the last time, although a little stronger; but he had difficulty 

with the right side and requested assistance from me to hold his 
right arm while walking. There was an outward drift but no downward 
drift of the right upper extremity when he held it straight out (indicating), 
from his body. 

There was a definite Parkinson-type tremor in his left upper ex- 
tremity, and -- 

THE COURT: What do these technical words mean? You have to 
assume the fact that I haven't had any medical background, Doctor. You 
are testifying before a lay tribunal, not in a clinic. 

THE WITNESS: I have tried to explain some things as I go along. 

I will explain then. 

When holding both arms outstretched, with his eyes closed, the 
right arm would tend to go downward. This was a sign of right-sided 
weakness. A Parkinson tremor is the type of tremor you see in older 
people, where they keep rolling their hands like this (indicating). 

There was again increase in the muscle tone or tightness of the 
muscles in the right upper extremity. The reflexes when you tap the 
elbows and the arms and the knees were again increased on the right 
side. There were some special reflexes in the hand which were abnormal. 
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THE COURT: Doctor, what is meant by the term "motor cael 


You used that term a moment ago. 

THE WITNESS: Damage to the nerve fibers in the cantiall nervous 
system, the brain or spinal cord, that convey impulses for motor move- 
ments. | 

THE COURT: I see. | 

THE WITNESS: That was positive on the right side of his body and 


not positive on the left side. In other words, it was significant 4 the 


right side as showing damage. 
There was again a slight decrease in pin prick on the right side of 
the body as compared to the left side. In other words, it was not as 
sharp on his face -- over here -- as it was over here, on his hands, et- 
cetera, -- the legs. | 
There was still difficulty in the vision on the right half of his body. 
He could not perceive objects coming in from this side (indicating). At 
this time -- | 
THE COURT: Is that the same sort of thing that some people have 
after a cataract operation, where they can't see to the side? 
THE WITNESS: Well, it could happen with that, but the type of 
damage he has is indicative of damage to the brain rather than the eye- 
ball itself. There is a little difference. If you plotted it out on/a circular 
screen for each eye, it would show almost a half cut off to the right side. 
It is called hemianopsia or half vision. 


His hearing was normal. Movements of the face, jaw, tongue and 
palate were normal. I listened to his blood vessels over the head and 
neck, and they were normal. | 

Motor speech, the ability to pronounce words, was fairly normal. 
Actually, it was good. | 

Throughout the examination, however, again he would perseverate.. 
Now "perseverate" means to persevere. He would keep repeating. Like 

I would say, "Hold your arms out," and then I would say, "Squeeze 
my finger," well, he would hold his arms out again. In other words, he 


kept repeating the task several times, until I got the new task through to him. 
| 
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It's called Hoffman's reflex. When you snap the fingers, two of the fingers 


go together like that, the first two fingers go together, the thumb and 
first finger (indicating). This was abnormal. There was -- 

BY MR. O'CONNELL: 

Q. As to the snapping of the fingers, Doctor, would you describe 
that, and what the significance of that is? A. The significance of it is 
that when you hold the finger, you snap one thumb nail, and an abnormal 
response +- these two fingers sort of clutch together -- it's a stretch re- 
flex. The type of reflex that is present in many people when they have 
disease of the central nervous system, near part of the brain, affecting 
the motor tracks -- 

THE COURT: Do you mean that a normal person would not have 
this ? 

THE WITNESS: Occasionally you do see it in normal people, but 
combined with other reflexes, then it means motor disease. 

The Babinski test, the one I mentioned stretching the bottom of the 
foot, was positive on the right side, again. 

THE COURT: What do you mean by "positive," Doctor? 

THE WITNESS: It was extended -- the toe went up instead of down. 

THE COURT: Does that mean that it was normal or abnormal? 

THE WITNESS: Abnormal. 

THE COURT: Doctors always use the words "positive'’ and "nega- 
tive” just the opposite from the way in which a layman would use them. 

THE WITNESS: It was abnormal, sir. It was a sign of motor 
damage. 

The coordination testing was normal. 

There is another reflex which we use to find out if there is motor 
damage, wherein you scratch the palm of the hand with a pin or something - 
sharp; and in some people who have strokes or damage to the brain, you * 
get a little twitch -- I'm exaggerating it -- but the corner of the mouth 
will jump (indicating). This is called palmanental reflex. That is the 


muscle -- 
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Also, in asking him to subtract orally serial sevens, starting out 
from 100, subtracting seven, and getting 93, 86, 79, on down, he went 
from 100 to 73 to 5. I wrote the number 421 on a piece of paper and 
asked him to read it, and he read it as 275. He could, at. ‘my instruction, 
write 422. When he was told to add 7 plus 12 together, he hesitated. He 
gave me several answers, and finally gave me the answer of 12. 

Several objects were shown to him. I carry different objects in 
my bag, like a little rubber ball, a key, a dice, a marble, things that are 
common things around the house. And when shown these} objects -- the 
first one I showed him was a rubber ball -- well, he didn't actually get 
that, but I gave him the name and he would identify it. As I told him, I 


gave him a list of three names, and he picked out the right name orally 


-- this is verbal. Then when I picked the key out to show to him, he 
called that a ball again right away. This, again, shows the same per- 
severation, but "concreteness of thought” might be a lay term that might 
describe it. 
He read the number 2050 as 125. | 


I showed him the sport's page. I did this in the beginning of the 


examination. I got there roughly around 10:15 or 10:30 in the morning, 
hoping he would be fresher and more alert. And I showed him the sport's 
page of the paper, and he did identify Bob Addie's picture, and said, "This 
is my friend." He is a sport’s columnist. However, he was unable to 
read any words from the sport's page, the headlines or the small print. 
And then he said, "I own part of this team.” They were talking about the 
Minnesota Twins. But we kept going back, and another time I tried to get 
him to read, and he was unable to. 
We discussed -- I tried to check his mental ability a little bit. I 
gave him the proverb, "A bird in the hand is worth two in the bush." I 
said, ''What does this mean to you?" And he said, "It means paying more 
attention." Later, towards -- well, that's about the other part of the exam 
-- he was helped out a little bit by his son who came in towards the latter 


third of the exam and was encouraging him. 
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His affect or emotional status was very quiet and very normal 
through the exam except when certain names were mentioned. Then he 
sort of got upset for a few minutes. 

BY MR. O'CONNELL: 

Q. Doctor, you mentioned this motor damage on several occasions 
throughout your testimony. 

Would this' have occasion to affect the man's ability to read and to 
understand what he read? A. Not motor damage alone, no. 

Q. What condition that you have described would you tie that into, 
Doctor? A. The inability to read numbers, the inability to understand 
simple commands. In other words, I look at this man as having exten- 
sive damage in the left half of his brain, in the major -- what we call the 
major half of his brain -- where his cognitive functions are maintained, 
his reading and writing ability, and things of that sort. 

Q. Doctor, based upon your experience, is this such a condition 
as will probably improve in a man of his age? A. I think, based upon 
the fact that my examination in March 1963 and the examination two and 
a half years later, in October, were essentially the same, with very slight 
improvement, I do not expect any further improvement. 


Q. Based ‘upon all of your examination, Doctor, are you able to give 


us a diagnosis, a term which would encompass this man's condition? 
A. Yes, sir. My diagnosis at this time would be -- according to the 
classification we use -- is a chronic brain syndrome, due to arterio- 
sclerosis, manifesting itself by disorientation, confusion, inability to 
read, recognize verbal objects, material objects and perform mental 
tasks as noted in my note above. 

This would be my essential diagnosis. 

* * * 

CROSS EXAMINATION 

BY MR. WELCH:* * * 

Q. Did you ask him-anything about any of his other property? 
No, sir. It's none of my business. 
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Q. Well, wouldn't it have been important to you, if your province 
was to determine his ability to handle his affairs, to learn whether he 
knew what he owned and where it was located? A. I think the fact that 
a man is unable to read and understand simple numbers and simple pro- 
verbs and simple letters written out -- or even numbers -- is indication 
to me -- and the fact that he cannot do mental arithmetic or any kind of 
arithmetical balance -- in my mind is that he is unable to take care of 
his affairs. 

THE COURT: Of course, there are illiterates who are very smart 
and very clever in taking care of their property and sometimes get very 
rich, isn't that so? | 

THE WITNESS: I agree with you, sir. But I determined on the 
basis of his basic abilities and his comprehension of nunibers: objects -- 
for instance, a man who doesn't know what the name of a key is, I'm -- 


* * * * | * 


BY MR. WELCH: | 
Q. Did you make any inquiry of Mr. J acobsen as to what stocks or 
bonds he owned or where his financial affairs were being | handled? 
A. No, I did not, sir. | 
Q. Did you make any inquiry of him as to who wrote his checks to 


pay his bills? A. No, sir; I did not. 


* * * x 


i 
| 
| 
| * 


Q. The son mentioned the patient's wife's name, is that right? 
A. Yes, sir. 

Q. And that upset him? A. Yes, it did. | 

Q. Did you discuss with him why it upset him? A.| No, because 
he was crying, and I could not discuss it with him. He would not talk 
about it. | 

* * * 

REDIRECT EXAMINATION 
BY MR. O'CONNELL: 
Q. Based upon your recent examination of Mr. J acobsen, Doctor, 


do you have an opinion as to whether or not it would be detrimental to 
| 
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him to appear here before the Court? 


A. As far\as his neurological status is concerned, I see no reason 
why he could not appear before the Court. 


In Fe: | 
CHRISTIAN F. JACOBSEN, Civil Action 3126-64 
Ward. | 


Washington, D.C. 
October 19, 1965 

The above cause came on for further trial before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge, at 10:00 


a.m. 


* * 


ALFRED COLBY 
called as a witness by the Respondent, having been duly sworn, was ex- 
amined and testified as follows: | 

DIRECT EXAMINATION ! 
BY MR. WELCH: | 
Q. Mr. Colby, where do you live, sir? A. Quebec House South, 
2800 Quebec Street, Northwest, Washington. | 
Q. What is your profession, Mr. Colby? A. I am a lawyer. 
Q. Are you a member of the bar of the District of Columbia? 
A. Lam. | 
Q. And how long have you been a practicing lawyer? A.- Here’ 
Q. Yes, sir. A. Since 1922. 
Q. And before that? A. In California since 1911, with the excep- 
tion of my service in the First World War. 
Q. Are you acquainted with Mr. Chris Jacobsen? A. Yes, sir. 
Q. How long have you know Mr. Jacobsen? A. About 20 years. 
Q. Would you say your acquaintance was a close! relationship and 
did you see him frequently? A. Very close. I saw him very frequently. 
Q. About how frequently? A. Well, so frequently that it would be 
impossible for me to tell you how many times I saw him over that period. 


Q. Well, were there any regular occasions when you got together 7 


A. Yes. Whenever I was in town I lunched with him at the Washington 
Hotel. We had a table at the Washington Hotel and I lunched there with 
him sometimes two or three times a week when I was in the city. 

Q And did that close relationship continue right up to the time 
that Mr. Jacobsen retired from his position as an officer of the bank? 
A. Oh, yes, yes. 

Q. Do you recall in 1962 when Mr. Jacobsen was at Sibley Hospi- 
tal? A Ido. 

Q. Did you have occasion to see him there? A. I did 

Q. Frequently or otherwise? A. Frequently. 


= x * * * 


Q. During the period of his convalescence at Sibley Hospital on 


the occasion of your visits what did you observe to be wrong with him? 


What difficulties did you observe? A. Well, principally his speech was 
rather labored. His language was kind of jumbled because he tried to 
talk too fast. 

Q. Did you have conversations with him? A. Yes; I prevailed 
upon him to speak more slowly, and when he did that he was quite all 
right. 

Q. In the course of your visits to him and your conversations with 
him what can you tell the Court about his ability to understand and know 
what you were talking about and make intelligible -- A. Oh, there is no 
question about knowing what I was talking about. He knew all the time. 
He carried on a perfectly normal conversation with me after a certain 
period of time; I would say that beginning with the middle of January or 
thereabouts. 

Q. Of 1963? A. Of '63. He appeared to have no trouble at all. 

Q Can you tell the Court the substance of some of the conversa- 
tions that you would have with him, so that we may get an idea of what 
his understanding was? A. My friendship with Mr, Jacobsen was a very 
close one. We had frequently discussed everything under the sun. As a 
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matter of fact, I was counsel to his bank in salary stabiliation mat- 
ters during the First World War and we discussed almost every subject 
that would come up in our conversations. 

And, incidentally, many of my visits were in aa with Mr. 
McRae, who is also a very close friend of his, Leslie McRae. Unfortu- 
nately, Mr. McRae died just a few months ago. But on almost every oc- 


casion McRae went there to visit with me. 
Q. Did there come a time when Mr. Jacobsen was moved from 
Sibley Hospital to live elsewhere? A. Yes. I would place| ‘that some- 


time in -- well, I took some memos from my diary as to these dates 


this morning. | 

May 28th he moved from the hospital. | 

Q. To the Washington Hotel? A. To the Washington Hotel. 

Q. What, if anything, did you have to do with the moving? ? Did 
you participate in the arrangements for that? A. Yes, I did. 

He told me quite a few days before that date that he was going to 
be released from the hospital, andI asked him where he was going, and 
he said, Well, Iam not going back to Persimmon Tree Road. 

That is the way he described his home, Persimmon Tree Road. 
He told me why. | 

Q. Tell the Court what he gave you as a reason for not wanting 
to go back to Persimmon Tree Road. A. Mr. Jacobsen told me that he 
wouldn't go back there because if he did his life wouldn't be worth a 
nickel, that he would be very lonely there, that he would get no attention, 
that his wife would leave there very early in the morning to attend to 
her cattle business and not return until late at night, that he didn't want 
to be out there only with nurses, and that he could never see any of his 
friends. 

He was a very gregarious person. 

And he said he wanted to move into Washington, where he had all 
of his friends and people who knew him and people who wuld come to 
see him. | 
He told me he wanted to live near the bank, and I asked him what 
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he had in mind. He said, Well, I'd like the Washington Hotel, that 
is right across the street from there. 

He said, You are a pretty good friend of Ray Miller, the owner of 
the hotel. And indeed I was. He said, Why don't you go down to see him 
and See what arrangements you can make for me. 

So I went to see Miller and -- First, I asked Jacobsen what he 
would want there. He said he wanted a bedroom -- he wanted two bed- 
rooms and a parlor, a living room. 

I talked with Ray Miller about it and Miller knew Jacobsen very 
well, he had been a patron of the hotel for a great number of years, and 
he said he’d give me under the circumstances a special rate for Mr. 
Jacobsen. He asked me how long he'd stay there. Well, I said, I can't 
tell you that because he may be here for a month or two or six, he is 
just coming back from the hospital and there will be a period of conva- 
lescence, he won't be any trouble to you because you know what kind of 
a man he is, and his friends will come here to see him. 

And Miller told me that the layout that he suggested -- First, he 
asked me to wait a day or so and he'd see what he could work out for 
me. That is what he did) And I came back to see him and he said, Well, 
I got something that I think will be fine for him, I have a fifth floor suite 
facing on Pennsylvania Avenue and it should rent for a thousand or ele- 
ven or twelve hundred dollars a month, but, he said, I will let him have 
it for eight hundred dollars a month. 

Q. And then you made the arrangements for him to -- A. Oh, no. 
I went back and I talked with Mr. Jacobsen about it a day or so after that, 
and he said, Well, that is just what I want, that will suit me fine. 

Q. Did he understand the price? Did Mr. Jacobsen understand the 
price that had been set up? A. Of course he did. He said, I will be able 
to take care of that very well. And he told me -- well, I knew a great 
deal about his circumstances, we had discussed them frequently, and I 
knew that he could afford it because he'd have to have nurses round the 


clock and it was quite comparable to what he had been paying at Sibley 
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Hospital for his accommodations out there. It wasn' 
the way. | 

Q. Then after you talked with him what happened? 
talked to him he said, That is where I will go. He said, You make the 
arrangements and get me out of here just aS soon as you ¢an. 

* * * * | * 

Q. Did you discuss it with anybody else? A. I think I mentioned 

it to Dr. McInerney, I am not too sure about that, but I know that 
Dr. McInerney didn't disapprove. He didn't give his express approval be- 
cause he was a physician and he didn't want to get himself involved in any 
way, but he didn't disapprove. He said it would be -- he thought it would 
be a good thing for him; that is what he did tell me. | 

So McRae and I and his son Charles went to the hotel by appoint- 
ment, I think it was two or three days after I told him about the arrange- 
ments. 1 informed Mr. Miller at the Washington Hotel that Mr. McRae 
would be coming in ahd have everything set for him. They had arranged 
for nurses around the clock so that he would never be alone. And we ac- 
companied him in there. | 


* * * * | * 


Q. Mr. Colby, then did you have occasion to see Mr. Jacobsen sub- 
sequent to his moving into the hotel? A. Very frequently. My diary 
shows that after the date of his removal I called on him almost every day 

that I was in the city. 

Q. What can you tell the Court about his condition after he moved 
to the hotel from the time he moved in there until he moved out? In gen- 
eral, with reference to his physical and other conditions. A. Well, he ap- 
peared to be making remarkable improvement, steady progress. He talked 
very well, he was glad to see his friends. Indeed, he came down to the din- 
ing room on several occasions after he was moved back to the hospital, to 
the Cherry Blossom Dining Room, and he had lunch with Mr. McRae and 
some of our mutual friends. I will venture to say that happened a dozen 


times. 
* * * * * 


Q. Do you know how he learned about the fact that his wife had gone 
to the safe deposit box at the bank and removed their securities? 


A. Yes, I do. 

* x x * * 

Q. Did you ever have any further discussions with him about it, 
about trying to get it back or anything of that kind? A. Yes. He said 

he'd compel her, if he could, to give those securities back. 

He sent for Jimmy Wilkes. And Wilkes talked to me about it, too. 
And Wilkes over a period of months was in negotiations with her and with 
her former attorney, Lawrence Heller, and my understanding is that 
Wilkes had a complaint drawn -- 

x cd * * * 

Q. With reference to your further occasions to see Mr. J acobsen 
and your visits, to him until he left the hotel to live elsewhere, what can 
you tell the Court with respect to your observations of his condition as 
time went on? A. Well, as I said, his condition was improving percep- 
tively. Of course, the man was 80 years of age and his recovery was 
rather slow but sure. He was alert, he knew everybody who came to see 
him. He told me of other visitors who came to see him, mentioning them 
by name. Indeed, I met several of them there. And he enjoyed their 
visits and talked with them very rationally during all of that time and he 
was very glad to see them. 

* * * * * 

Q. What can you tell the Court of his perceptions and his mental 
alertness and his ability to understand conversations and discussions and 
so forth, up to the time you last saw him, as compared with his condition 
when he left the hospital? A. Oh, there was a decided improvement. 


There was a constant improvement in his condition, in his physical con- 
dition as well. He couldn't walk without assistance, that is true, but he 
Sat around and smoked cigarettes, took a drink occasionally, entered into 


general conversations with everybody. 
McRae called on him, McRae's wife. I was there to lunch with him 
several times. My own wife was there with me; he was very fond of her. 
And there was nothing unusual about his manner or actions. He was 
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slowed up a little, I will concede that, but I am a little slowed up myself 


at the age of 79. 


* * * * l * 
| 


THE WITNESS: Yes, I am familiar with the way his affairs are 
handled. I have been informed by him and by his bank. | 

The American Security and Trust Company Agency Department is 
handling his affairs. 

By the way, Wilkes got his securities back from her, and they are 
taking care of those things. They make no charge for it on account of 


the long association with Chris Jacobsen. 


His former -- his secretary, Margaret Lanahan, a girl who had 


been his secretary for 25or more years, takes care of his personal accounts, 
handles his checkbooks. And that is the way his affairs are being 
taken care of. | 
I don't know whether I ought to speak of this, but I recall one day 
he had a $50 bill that he had received from attendance as/a director at 
the Sterling Laundry in his apartment and he said to me, Here, I don't 
want this laying around here, take it over to Margaret and see that it gets 
in the bank. And he gave me the fifty and 1 took it across the street to 
the bank and saw that it got into his account. 
BY MR. WELCH: 
Q. Can you tell the Court whether you have an opinion whether Mr. 


Jacobsen, handling affairs with family assistance and friendly assistance 
he has, understands and knows what he is doing with his assets? A. I 
haven't the slightest doubt about it. 

Mr. Jacobsen was reared and raised in an atmosphere of acquiring 
and handling money over the years and he never lost the touch and he has 
it today. 

* * 

CROSS- EXAMINATION 
BY MR. O'CONNELL: 


Q. Now, have you had occasion prior to your visit here last week 
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to Mr. Jacobsen, you haven't seen him in approximately four or five 
months, have you? A. Oh, I wouldn't say that. 

Q. How long' has it been, sir? A. Probably two months, three 
months -- two months. He knew where I was. I saw him at the hospital 
one day, at the Georgetown Hospital. He came to -- no, he didn't come 
to see me, but he saw me there and he approached me. I think he was 
out there for an examination. 

= ca = baal * 

Q. Were youeverinformed, Sir, that there were certain employees 
dismissed allegedly for taking funds of Mr. Jacobsen's? A. Certain em- 
ployees ? 

Q. Any of the nurses? Were any of the nurses -- A. I know one 
nurse that was fired for tampering with his accounts. 

JEAN McLAUGHLIN 
called as a witness by the Petitioner, having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'CONNELL: 

x x x x * 

Q. What is your occupation or profession? A. I am a registrar, 
nursing registrar. 

Q. In addition to your duties as registrar of the nursing registrar, 
do you also do nursing work? A. That is right 

Q. During the course of your duties there have you had occasion 
to supply nurses for Mr. Jacobsen? A. Yes, I have. 

* x * . x 

Q. Were you ever present when any of the people who came to visit 
him discussed buSiness transactions with him? A. No; if we were present 


we were sent out of the room. 


Q. After you would return to the room would you have any conversa- 


tion with Mr. Jacobsen with regard to what had taken place? A. Usually 
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Mr. Jacobsen asked us what they came for or what they said or what 
he had signed. | 

Q. Have you seen him sign certain documents and he would later 

ask you what he had signed? A. I haven't seen him sign them 
because I was sent out of the room, but he would always ask not only 
me but the other nurses what he had signed and what they were. 

* * * * | * 

Q. Mrs. McLaughlin, I wonder if you could describe for us Mr. 
Jacobsen's habits during the day, as far as his ability to communicate, 
his ability to read, et cetera, when you were on duty there? A. He 
doesn't read. He can't read. | 

Q. Is he able to read at all? A. No. He can see a Sign if it's 


far away, outside or up on the wall, but he can't read. | 
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Q. As far as his memory goes, Mrs. McLaughlin? A. Well, he 
cannot remember, only certain things, certain times. | 
Q. Can he remember who has been to see him during the course 
of a day? A. He says somebody was here, but he can't tell you who they 
were. | 
| 


Q. He is unable to recall who was there to see him‘ A. That is 
right. | 
Q. Does Mr. Jacobsen keep large amounts of money around the 
premises? A. No, not any more. He was only allowed $50 to $100 a 
week after we took over. | 
Q. Did there come a time when there was $1,000 that you know of 
transferred from the bank? A. Oh, yes, last December, 1963, I guess 
it was, after he received his notice to appear in court in December. 
Q. Was that last year ? A. Was it '63% It must have been when 
the first notice came out about this. | 
THE COURT: What notice is she talking about? | 
MR. O'CONNELL: She is talking about the notice for petition for 
conservatorship. 
THE COURT: This case? 
BY MR. O'CONNELL: | 
Q. You are talking about this case? A. That is right. I went over 
to the bank and got him $1,000. | 
Q. Did he instruct you to do this? A. Oh, yes, so he would have 
some in case he runs short. And we put it in the pete) safe. 
Q. And did you receive any instructions as to in whose name that 
would be -- A. Well, they put it in my name at the time. 
Q. Was there any conversation as to why that was done? A. No; 
he didn't want it in his name. | 
* * * * * 
Q. Mrs. McLaughlin, who did you see at the bank? A. Miss Lana- 
han fixed up a check for $1,000. He signed it. | 


THE COURT: He did sign the check? 
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THE WITNESS: Oh, yes. We never got anything but what he signed 
the check. 
And then we had it cashed and put it in the hotel safe and it stayed 
there. 
x x 
BY MR. O'CONNELL: 
Q. Does Mr. Jacobsen speak on the telephone? A. No. 
=x =x x * 
CROSS-EXAMINATION 
BY MR. WELCH: 


=x =x x * *x 


Q. Well, give us an idea of some of the things he talks to you about. 
A. He says, What are they doing to me? 

Q. What is who doing to him? A. You tell me who. 

Q. Don't you know what he is talking about? A. Yes. 

Q. What is he talking about? A. I guess his family and his lawyers. 


Q. Don't you know that he is talking about this conservator suit? 
A. That is right. 

Q. You know that is what he is talking about? A. That is right. 

Q. And he frequently talks about this law suit, this conservator 
petition, with you? A. That is right. 

* *= x * * 

Q. So he explained to you that he wanted it so that he would have 
funds for whatever you needed, isn't that right? A. He didn't explain 
to me. He explained to the bank and they let him have it. 

Q. Oh, he went over to the bank and explained it? A. No, he 
didn't go over. We called on the phone and he talked to Miss Lanahan 
to send him $1,000. 

Q. Who talked to Miss Lanahan? A. Mr. Jacobsen. 


* * * ~ 
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THOMAS L. AUTH | 
called as a witness by the Petitioner, having been duly sworn, was exam- 
ined and testified as follows: 

DIRECT EXAMINATION 
BY MR. O'CONNELL: 


Q. Sir, would you state your name and your profession? A. My 
| 


name is Thomas L. Auth, andl am a physician. 
* * * * | * 
THE COURT: Will the witness’ qualifications as a neurologist be 
conceded? | 
MR. WELCH: Yes, Sir. 
* * 
BY MR. O'CONNELL: 
Q. When is the first time you had occasion to see Mr. Jacobsen? 


* * * * | * 


A. The first examination was on February 27, 1963, at Sibley Hos- 


pital. 
* * * * | * 


Q. Doctor, based upon your examination what, if any, effect did 
this stroke have on Mr. Jacobsen? A. Well, I can either give you the 
detailed results of the examination or sort of a formulation. 

Q. Well, if you would make them somewhat detailed, in layman's 
language, so that we might understand them, Doctor, as simple as possi- 
ble, rather than technical language. A. Well, I think the; major findings 
that he had at that time show that he was not able to give the name or the 


place where he was. He was not able to attempt the date. And he was 
not able to recognize any word symbols that I presented to him, letters. 
He wasn't able to read any large print and was not able to follow any of 
my written commands. He was able to follow at that time only sin- 
gle oral commands that I would give him during the exam and then not at 
all times. | 
Q. Could you give us an example of this type of command, Doctor? 
A. Open the mouth, close the eyes; given singly. Very irregular in try- 
ing to follow even those simple commands. | 
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He was able to identify objects presented in a row in front of him, 
such as a pencil or flashlight, simple objects like that, but only if I was 
able to give him the symbol orally through my own speech and give him 
a tip. 

Q. Without this tip was he able to identify them, Doctor? A. No. 
He was not able to write or make any word symbols in written language. 
He could scratch illegibly at the time. He was unable to calculate or sub- 
tract at all. 

The rest of the exam showed that he had some changes in the small 
vessels in the back of his eyes that could be seen with this aphthalmoscope 
that we use. He hada very dense half blindness on the right side. This 
was present half in the right eye and half on the left eye. So it ended up 
that the right side of his visual field was completely dense and not useful. 

He was not aware of that defect. He could follow with his eyes into 
that so-called blind field, but not maintain vision out very well. 

He had no other defect in the eyes that I could see. 

His spontaneous speech or the speech that he would just give with- 
out any stimulation from me or from anyone else was kind of what we 
call a jargon speech, the words do not have any meaning as far as their 
sequence or having any sense to them at that time, although he was able 
to spontaneously speak, and his speech was a little thickened. 

He had no weakness in the arms at that time, but he did have weak- 
ness in his right leg. He had some abnormal reflexes in his right foot 
that we, by past experience in other studies, know are connected with 
brain damage. 

Some parts of the exam, such as trying to test sensation, couldn't 
even be done because we couldn't break through this communication bar- 
rier. 

So that as a result of this, I believe that he did have a large area of 
brain damage in the left half of his brain, which I knew from the data given 
to me was his dominant half or that half that through his life had been main- 
ly responsible for speech, and that this -- 


* * a 
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Q. Did there comea time, Doctor, when you had occasion to exam - 
ine Mr. Jacobsen subsequent to that time? A. Yes,I examined him again 
on June 28, 1965; this time at my office at Georgetown. He was brought 
up there by his son. I had not seen him in the interval. | 

As far as we could tell, he had not had any definite stroke at all in 
the meantime or any recurrence of this. There was one kind of a spell 
sometime in January of 1965, but I don't think it could be te charac- 
terized, by any of the data given to me, as to what it was, | as to whether 

it was another stroke. I did not think it had the an ean of 


another stroke. 
* * * * | 


Do you want me to go through some of those findings ? 

Q. Please. A. Well, the information given to me then was that 
he had had no falls, that his right leg was supporting him | rather well in 
the interval period, and while he needed a little support on that side it 
seemed as that was getting to be a little stronger leg than it had been 
two years prior. | 

At this time, at the time of this exam, he was able to identify where 
he was at Georgetown Hospital, but he did not recall any | Hetails of my 
prior examination. He gave the date rather hesitantly as November 12, 
1915, and June, and the year was given as July. | 


So that those are the things, of course, that he did hot even attempt 
before. | 

He still had a mild weakness in his right leg and it looked like a 
somewhat unsafe, unsteady gait. | 

He now had a few little abnormal movements in his right hand, lit- 
tle tremor in the right hand, a little in the left hand too, and the rest of 
his reflexes that I described before indicating some brain damage were 
still present. 

I could at this time test his sensory system and I thought it was 
normal except for a little numbness in his right foot. So that also showed 
a little change and some little bit of improvement. I wasn't able to even 


test that before. 
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He still had this half blindness on the right side and he still was not 
aware of it. His upward movements of his eyes now were a little weaker. 

Q. Excuse me, Doctor. Did I understand you to say he was unaware 
of this? A. Right-sided half blindness, yes. He still is unaware, he was 
unaware at the first exam and still unaware at the second exam. 

This is not unusual because as long as what we call central vision, 
that is what we really read with, as long as that is not impaired we are 
not aware of that dense visual field loss. 

x x * 

THE WITNESS: * * * 

The rest of the examinations of the cranial nerves were normal, as 
they were before; and again I point out that his carotid artery in the neck 
was rormal and examination didn’t show any signs of any narrowing. 

His speech at that time, at the time of this second exam, was free 
of this repetitiousness of words that had no appropriate meaning, so- 
called jargon speech, and this thickness of his speech or dysarthria had 
also cleared up. 

He was unable to name any of five objects that I put ona board in 
front of him, common things like a rubber stamp, paper clip, a rubber- 
band, pencil, scissors. When I gave him a little hint about the paper clip 
he could pick that out, but he couldn’t get it from his own visual recogni- 
tion. He was not able to use any of the other objects that were presented 

to him. He could use a pencil now and he tried to write his name 
on a couple of occasions, but it was very indistinct. This was maybe a 
little less so than the first time. 

I used Life Magazine, February 19, 1965, because it presented 
such an assortment of visual symbols for a person to recognize, and he 
was unable to correctly give any letter or word from that magazine, and 
I used quite a number of them. He did tend to confabulate or give me 


some answer, even though, of what the letters and words were, but they 


were not correct. 
BY MR. O'CONNELL: 
Q. Would you give us an example of confabulating, Doctor? 
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A. Well, I might ask him what the big "L" was in "Life” and get a re- 
sponse of an "M"’. He would try to respond, give mea response, but none 
-- but sometimes just by luck you will get the right response, but he didn't 
get any of them correct. 
He was unable to identify any full-page ads of automobiles or boats, 
even when I presented them in the good visual field on the left side. I 
tried to avoid that right side of the field. 
He was unable to follow a printed request again, simple ones like 
close your eyes, until I coached him. I thought he was going to get that, 
but then I gave him another one with open your mouth and he went back 


and read it as close your eyes. So I think there was still obviously quite 


a defect in there. 
He was very irregular in recognizing number symbols. He could 
gec the number 3 and 31, but then he was unable to handle a series of num - 
bers that I gave him, He got 33 as 333 and 333 as 133 and three threes in 
a row as 433, all of this after considerable delay. So he still had a lot of 
trouble recognizing number symbols. | 
I think on the basis of this, while he had showed some improvement, 
as I tried to point out as we went along, he still had signs of brain damage 
in the same areas as before on the left side. I think the same etiology was 
behind it. He has over the period of time been able to show some improve- 


ment. 

Q. Doctor, based upon your examination of him, is he able to clear- 
ly understand spoken words and association with objects? A. Spoken 
word is the best thing that he recognizes; but as I point out with the four 
or five test objects there that I used, he was only able to successfully get 
it one time. | 
| 

Q. As far as the written word, is he able to understand that? 
A. That is extremely difficult for him. 

Q. Are the defects that you noted consistent with the diagnosis that 
you made? A. Yes, I think they are consistent with vascular stroke. 


Q. Is the type of defect which you have described here of a tempo- 


rary or permanent nature, assuming a man of his age and health condition % 
| 
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A. Well, I would think that since he has made such a little change ina 
couple of years, that I would not expect much more than a little more 
change, but I don’t think it would be markedly different in an exam two 
or three years from now. 

Q. Did he have difficulty communicating his own ideas to you, or 
did you get into that field with him? A. Well, so much of the time was 
taken up with trying to respond to my demands I don't think he got much 
of a chance to express any of his own. 

* * * 

CROSS-EXAMINATION 
BY MR. WELCH: 

Q. Doctor, in the written report that you made of the examination 

in Jun? 1965 you stated on page 2: 
"His speech today is free of the jargon-type quality present at 
my prior examination.” 


What does that mean? A. Well, jargon is sort of a jargon that we 


use in our own Clinical aphasia exam, but what we mean really is the 
words used are in no grammar or sentence construction that makes any 
intelligent speech; they might be words, but the adjectives, adverbs, 
verbs, are all out of place and there might be five verbs in a row, five 
nouns in a row, and no sentence construction. 

Q. Andon your prior examination you had observed that condition? 
A. There was quite a bit of that present before. 

Q. But in June '65 that condition had cleared? A. Yes, sir. 

* *x * * * 

Q. What is the dysarthria? A. I think that is best mimicked as 
the thick palatal difficulty that we show. It’s really difficulty in control- 
ling the muscles of the palate, mouth, tongue, lips and throat, in order 
to make an intelligent word. 

Q. And that had also cleared when you examined him in June '657 


A. That had passed. 


* * 
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Q. Did you ask him anything about what his money was or his 
stocks and bonds or his property that we generally refer to as his as- 
sets? A. No, sir. 

Q. Did you make any inquiry of him at all as to whether he wanted 
to live where he was living? A. No, sir. | 

Q. You would not be able to tell the Court one way ¢ or another, 
would you, whether he was actually aware that this litigation was pend- 

ing? A. No, sir, I would not. | 

* * * * 

REDIRECT EXAMINATION 
BY MR. O'CONNELL: 

* * *x | 

Q. Doctor, would a condition such as this leave the patient more 
‘rone to suggestion by those dealing with him? A. well, it could. It 
could also make him pretty resistant to everything. ; 

I have to look at this as sort of a fence that you can't get through 
to tell about all these other things even though you'd like to. You only 
get little holes in the fence to look through here and you don’ t see as 
much as you want to. | 

I think that the barrier of the speech and communication problem 
doesn't enable me to answer questions about his thinking and behavior 
processes otherwise. ee 

* * * 

JEAN McLAUGHLIN | 
resumed the stand and was examined and testified further as follows: 
CROSS-EXAMINATION (Cont'd) 
BY MR. WELCH: | 

Q. Miss McLaughlin, did you from time to time participate in any 
way and help Mr. Jacobsen to get his bills paid and pay the nurses and 
so forth? A. Yes, I did. a 

Q. How did you do that? A. I would go down to the bank and Miss 
Lanahan would write the checks and I'd carry them back and Mr. Jacob- 


sen would sign them. 
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Q. Did you tell him what each check was for? A. Yes, we always 
read them to him. 
Q. Did you discuss any of the bills for which you procured checks 


with Mr. Jacobsen before you went to get the check? A. We'd tell him 
we had the bills and how much they were. 

Q. Well, if I understand you, if you had several bills to be paid you 
would take those bills and talk with him and tell him what they were? 

A. That is right. 

Q. And how much each bill was for? A. That is right. 

Q. Did you go and get the prepared checks before you showed him 
the bills, or after? A. Not always, no, no, no. No, I didn't get the pre- 
pared check. We'd tell him we had his laundry bill and, say, maybe it's 
$40 or $50, and we'd say that is awfully high, we think you ought to change 
laundries. He'd say, Well, maybe we ought to. But we never did. 

And then we'd say your drugstore bill is so much. Wasn't nothing 
he could do about it. He just assumed it was correct. And usually we 
checked the slips that came with it and it was correct. 

We always checked on any little bill that came back against the 
original slips. 

Q. You are telling me now what you and Miss Lanahan did? A. No, 
what I did. And I gave Miss Lanahan the bill, then, once it was checked, 
because she would always say, You have checked this? And I'd say, Yes. 

Q. Well, then what you were telling me is you would take the slips 
for separate deliveries? A. That is right. 

Q. Or packages and so forth? A. Yes. 

Q. And you would check them against the total monthly bill’ 

A. Right. 

Q. And you would discuss with Mr. Jacobsen, for instance, that 
the laundry bill was high? A. Yes. 

Q. And you had some conversation with him, perhaps you should 
change laundries? A. Yes. 

Q. Now, when you talked with him about any bill that was there to 
be paid and told him about the amount of the bill, did he know what you 
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were talking about, what you were telling him? A. I think so, I think so. 
THE COURT: What was your answer? | 
THE WITNESS: I think he knew what we were talking about. 
BY MR. WELCH: | 


* * * * | * 


Q. And when you brought the checks back to him to be signed did 
he know what he was signing and what they were for? A. ‘Well, he as- 
sumed, I guess, that they were the bill for the bills. We would tell him 
here's your nurses’ checks, here's your laundry check, and that was it. 
He would sign. Sometimes he wouldn't sign it for a couple of days, he 
wasn't in a notion, but when he was ready he did. | 

There were times he could write real good and sign them. Other 
times he would sign on the desk and we would just take them away and 
keep them for a day, until he got himself more orientated to it. 

Q. Did you ever have any discussion with him about any particular 


bills that he challenged or refused to sign or refused to pay or wondered 


why the bill -- A. No, he never refused to pay a bill. | 
One time the checks didn't have the date on the top and he noticed 
that. He did notice they weren't dated. He was very alert that particular 
time. | 
* * * * * 
Q. Did you release Mr. Smith from service? A. That is right. 
Q. How did that happen? A. Well, he had two nurses, a male 
nurse, Mr. Smith was a male nurse, and he had a female nurse. They 
had both been with him 18 months. He agreed to let Miss O'Bierne, the 
female nurse, have a vacation for a week. 
Q. Who agreed to that? A. Mr. Jacobsen. | 
Q. Who talked with him about itt A. He talked with the nurse. 
And I think maybe Mr. Lynch knows about it. He talked with -- 


Q. You said Mr. Jacobsen agreed to let the nurse have a month 


| 


| 
| 
| 
I 
I 


vacation? A. A week's vacation. 
Q. A week's vacation? A. That is right. 
Q. What nurse was that? A. Miss O'Bierne. 


| 
| 
i 
| 
i 
| 
1 
| 
1 
| 


2. When you say that Mr. Jacobsen agreed to that, do you know 
that of your own knowledge? Did you talk with Mr. Jacobsen about it? 

A. Yes, over the phone, yes, 

Q. Over the telephone? A. That is right. 

Q. Where were you on the telephone and where was Mr. Jacobsen 
on the telephone? A. I guess Mr. Jacobsen was in the room at the hotel 
and I was at my office or home, 

Q. Was there another nurse there with Mr. Jacobsen while he was 
talking to you on the telephone? A. Miss O'Bierne called me on the 
phone and put Mr. Jacobsen on the phone. 

Q. What was said? A. He asked me if I would look after him 
while she was gone with the nurse, and I agreed that I would come my- 
self, that we would not leave him by himself. And that is when I went 
there. I went to do her vacation. 

x x * * * 

Q. Do you have an opinion as to whether, with the help and the 
nursing care that he has and so forth, as to whether Mr. Jacobsen can 
get along and handle his own affairs and know what he is doing with 

the help such as you give him and the help of Miss Lanahan? 

A. Who has ever given Miss Lanahan any authority to do that? When 
I go down there she says we do it as a matter of courtesy because he 
used to be with us, but nobody has give us any authority to do anything. 

Nobody has given me any authority to do it. We do it because we 
all like Mr. Jacobsen, we want to help him, but nobody has any authority 
to do anything. We do it on our own. It's very badly managed. Some- 
body should be -- 

* * 

REDIRECT EXAMINATION 
BY MR. O'CONNELL: 


* * * * * 


Q. Now, Mrs. McLaughlin, I may have misunderstood you when 


you were discussing the checks. I wonder if you would clarify that. 


Did you testify that Mr. Jacobsen would sign his own checks? A. Yes, 


78-A | 
he signs his own checks. | 
Q. And did there come times when he had difficulty signing checks? 

A. Yes, there is some times he can't use the stroke of the pen and we 
lay them aside maybe for a day or So. 

THE COURT: Then you did what? 
THE WITNESS: He doesn't always feel like writing. Sometimes 
he can't write and we have to wait till he feels better. 


* * * * i * 


Q. Mrs. McLaughlin, as far as Mr. J acobsen's pllysical condition, 
is he able to cook his own meals or prepare any sort of food for himself? 
A. No, he is not. 

MR. WELCH: If the Court please, nobody ouleais that he is. 

THE COURT: I think he was rich enough not to have to cook his 


own meals. 


* * * * | * 

MR. O'CONNELL: At this time we would like to call Mr. Jacob- 
sen, Your Honor. | 

MR. WLECH: If the Court please, we object to that. 

THE COURT: Whom do you wish to call? | 

MR. O'CONNELL: Mr. Jacobsen. ! 

THE COURT: Yes, I don't think you can call him as a witness. 

MR. WELCH: Please hand that to the Court. 

(A document was handed to the Court.) 
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THE COURT: Is Mr. Jacobsen in the court? 

MR. WELCH: Yes. 

THE COURT: Oh, he is sitting next to you. 

No, I will sustain the objection. 

I must say I have never heard of a conservatorship proceeding in 
which the respondent was called as a witness by the petitioner. For that 
reason and also because of the doctor's certificate -- I would like to have 
that filed and marked as an exhibit. 

MR. O'CONNELL: I have not seen the certificate. | 

MR. WELCH: Oh, I thought you had a copy of that, Mr. O'Connell. 

THE COURT: I am not going to permit anything that might endanger 
a person's health. | 

(Pause.) 
MR. O'CONNELL: Might I say -- 
THE COURT: I suggest you gentlemen come to the bench. 
(AT THE BENCH:) | 

THE COURT: Iam inviting you to come to the bench so that pos- 
sible embarrassment to Mr. Jacobsen might be saved. | 

MR. O'CONNELL: Your Honor, you will recall yesterday I spoke 
to Dr. Mayle on the stand and asked his professional opinion as to wheth- 
er or not he felt it would be detrimental to Mr. Jacobsen beg testify in this 
matter, and he said he did not so believe. 

THE COURT: Who was that? 

MR. O'CONNELL: Dr. Mayle, on the stand. 

THE COURT: I am going to accept this. This is his personal 
physician. | 

I want to say another thing. This is a most unusual procedure. 
What do you want to do by calling Mr. Jacobsen? What do you expect 


to accomplish? 

MR. O'CONNELL: Your Honor, I felt that there is a conflict or I 
expect there to be a conflict in the medical testimony here. 

THE COURT: Iam not going to decide the matter on medical 
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testimony. Medical testimony is an auxiliary. Iam going to decide it on 
what a man does and Says. 

MR. O'CONNELL: I merely wish to provide Your Honor with an 
opportunity to observe this man and so that you could hear him speak. 

THE COURT: I am not going to have him put on exhibition, gentle- 
men. 

MR. O'CONNELL: It’s not -- 

THE COURT: Well, that is what it amounts to. Besides which, I 
am not a psychiatrist, and I am not going to actasa pseudo-psychiatrist. 

No, we never call the respondent in a conservatorship proceeding 
to the witness stand in order that the Court might observe him. 

If a person was as bad as might be inferred from the doctor's opin- 
ion, then it is very humiliating to put him through that and I am not going 
to have him humiliated. However, I think the fact testimony very strongly 
contradicts some of the inferences that might be drawn from what a doctor 
says. 

Now, it is one thing for doctors to tell you a lot about reflexes, and 
quite another thing to find out what a man really does. 

MR. WELCH: That is right. We brought Mr. Jacobsen down here 
because counsel insisted on it. I mean we did not even want to bring him 
into court. 

THE COURT: As a matter of fact, I must say that I had the thought 
that this gentleman seated at the counsel table wasn't Mr. Jacobsen. I 
thought he was an associate of yours. Looking at him across the court- 


room he certainly doesn't look to me like a decrepit person. Of course, 
I haven't heard him talk. 

But Iam not going to permit that. 

MR. O'CONNELL: All right, Your Honor. 

At this time I would like Your Honor to note in the record that I 
moved to take Mr. Jacobsen's deposition two weeks ago and it was op- 


posed. 
THE COURT: You mean you want me to consult the file? 
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MR. O'CONNELL: I would state to Your Honor the statement of 
the doctor indicates the doctor would recommend a different procedure 
for his testimony to be obtained, the doctor in his statement before Your 
Honor. | 

I moved to take Mr. Jacobsen's deposition two weeks ago and it 
was opposed by counsel and I withdrew my petition. | 


* * * * 


* 
THE COURT: Let Dr. McInerney's letter of September 30th be 
marked as an exhibit and a part of the record. 


THE DEPUTY CLERK: Respondent's Exhibit No. 1 marked in evi- 
dence. | 


(Letter of Dr. McInerney dated Sept. 
30th marked Respondent's Exhibit No. 
1 and received in evidence.) 


(IN OPEN COURT:) | 
MR. O'CONNELL: Your Honor, in view of the recent ruling I would 
move that the deposition heretofore taken be moved into evidence. 
THE COURT: Well, that is not the way to doit. You have a right 
to read any deposition that has been taken. 
MR. O'CONNELL: May we approach the bench, Your Honor 4 
THE COURT: Yes. 
(AT THE BENCH:) | 
MR. O'CONNELL: Your Honor, some period of time ago the depo- 


sition of Mr. Jacobsen was taken. Your Honor, I certainly would not in- 


tend to offend Mr. Jacobsen in any way, and in light of Your Honor's rul- 
ing -- 


THE COURT: What is your purpose of coming to the bench at this 


time? 
MR. O'CONNELL: So that I would not discuss this, in light of Your 
Honor's ruling. | 
THE COURT: What do you want to do? 
MR. O'CONNELL: I would like Mr. Jacobsen's deposition read 
into evidence. Your Honor seemed to feel that it would be embarrassing 
to Mr. Jacobsen. | 
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THE COURT: When I said read into evidence, in a non-jury trial 
I don't have counsel read it out loud. Just indicate what pages are to be 
considered in evidence. You don't just throw in a whole deposition like 
you do a telephone book. 

MR. O'CONNELL: I appreciate that, Your Honor. I would like an 
opportunity, possibly at the next break, to limit it so that I could refer 
you to certain pages. 

* * * 

MARGARET LANAHAN 
called as a witness by the Petitioner, having been duly sworn, was exam - 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'CONNELL: 

x * * * * 

@. And what is your occupation or profession? A. Iam Assistant 
Treasurer, American Security and Trust Company. 

* * * * * 

Q. And during the course of your employment did you have occa- 
sion to be employed as the private secretary of Christian Jacobsen? 

A. Yes, I did. 

Q. And approximately how long were you his private secretary‘ 
A. About ten years. 

Q. Was that prior to his recent illness? A. Up to the time. I 
was his private secretary when he was taken ill. 

*x * * * * 

Q. Now, following his illness have you continued to perform any 
duties on his behalf? A. Yes, I have. I have his checkbook in my pos- 


session and I make the deposits to his account and type the checks for 


his signature. 

Q. Did anyone from the bank instruct you to perform these duties? 
A. Well, yes, the bank approved of my continuing so at the time of Mr. 
Jacobsen's illness and even afterwards, up to the present time. 
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Q. Was there a specific officer of the bank to whom you refer when 
you say the bank approved? A. No, I wouldn't say a specific officer. I 
was just doing it as part of my daily work. I had done it and I continued 
to do it with the bank's approval. I mean everyone knew I was doing that. 
Q. So that no one told you to stop doing that, is that correct? 
A. No, no one said stop. | 
Q. Mr. Jacobsen doesn't regularly come into the bank for you to 
perform these services, does he? A. No, not regularly. | 
Q. The business transactions that you perform for him, that is 
done as a result of either a written communication, is that correct? 
A. That is right. There have been a few telephone calls or some- 
one will bring in some bills of his that must be paid, and I type the checks. 
Q. Who all has brought in bills for Mr. Jacobsen for you to type 
the checks, what parties? A. Well, his son has brought in some and 
his lawyer brought in some and his nurse. 
Q. Which lawyer was that? A. Mr. Lynch brought iin some bills; 
Mr. Charles Jacobsen, the son, brought in some bills; andthe nurse 
brings in some bills. 
Q. Which nurse? A. Usually Mrs. McLaughlin, the head nurse. 
Q. Have any of the other nurses ever had occasion to bring over 
bills? A. I can't remember that they did, at the moment, 
Q. And what are your instructions with regard to these bills that 
are presented to you? A. To charge them to his account) -- I mean to 
type the checks and to send them back for Mr. Jacobsen's ‘signature, and 
they are mailed out by the nurse or someone at his place. 
Q. Did there come a time when certain bills from the hotel were 
sent to you directly, Mrs. Lanahan? A. Yes, the bills were sent over 
to the bank from the hotel. 
Q. And these bills on several occasions were well in excess of 


$3,000, were they not? A. They were -- 


j 
* * * * | * 
| 


Q. Did you ever receive any instructions as to payment of these 
| 
| 
| 
| 
| 
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bills other than to pay them? A. I havea letter, if I recall correctly, 
from Mr. Jacobsen, to pay the bills as they came from the Washington 
Hotel. 

Q. During the course of your duties did you ever question whether 
or not the goods for which were billed or any of this was ever received? 
Did you ever go into and check the authenticity of the bills? A. No, I 
didn't check into the authenticity of the bills. They were prepared by the 
Washington Hotel and Mr. Jacobsen didn’t instruct me to check into the 
authenticity of everything. 

* x * * * 

Q. Mrs. Lanahan, did there come a time when you discovered, 
after Mr. Jacobsen's illness, you discovered numerous promissory notes 
in his desk drawer? A. They weren't discovered. He always kept them 
in his desk drawer. 

* * * * * 

Q. These were notes receivable, people who had borrowed from 
Mr. Jacobsen? A. Yes, people he knew well. 

* * * * * 

Q. Was there such an instruction given at the bank? A. There 
weren't instructions. As far as I can remember, there was just a state- 
ment that Mr. Jacobsen never pushed the people that he had a note from 
to pay, he always felt that when they could pay they would pay. 

He never demanded a certain payment on a certain date or anything 
like that. That was only the course that he had previously taken. 

* * * * * 

MR. O'CONNELL: I believe I have no further questions of the wit- 
ness. 

THE COURT: Any cross-examination’ 

MR. WELCH: No questions, Your Honor. 

THE COURT: You may step down. 

MR. WELCH: Your Honor, while Miss Lanahan is here I might 


make her my own witness and interrogate her, rather than call her back. 
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THE COURT: Yes, I think that would be wise. You may use her 
as your own witness. | 


MARGARET LANAHAN 
recalled as a witness by the Respondent, was examined and testified fur- 


ther as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 
Q. Miss Lanahan, were you working with Mr. Jacdbedn as his 
secretary at the time he retired from the bank? A. Yes, I was. 


* * * * | * 


Q. What did you have in your possession in the way of bank books, 
checkbooks, and so forth, belonging to Mr. Jacobsen, when he was ill at 
Sibley Hospital? A. I had his checkbook and his old statenh ents. He al- 
ways kept them there in his office and they were still there, 


* * * * * 

Q. When you talked with Mr. Jacobsen on those occasions when he 
was at the Washington Hotel what can you say to the Court as to whether 
Mr. Jacobsen understood what you were talking about, what you said to 
him, what the checks were for and what he was supposed to do? A. Yes, 
he understood what I was telling him. 

Q. When did you last see Mr. Jacobsen, Miss Lanahah? A. I saw 
him in the bank. He came in the bank with one of the nurses about a month 
or a little more ago. | 

Q. Just recently, within the past six weeks? A. Within the past 
six weeks. | 

Q. He came to your office in the bank? A. Well, he came to my 
desk. My desk is on the line. | 

Q. On that occasion did you observe his conduct and what he did 
while he was there at the bank? A. Yes, I did. | 

Q. What didhe do? A. Well, he sat down in the chair and we 
spoke and a lot of people came over and said hello to him, and we talked 

a little bit and he said he was going down to his eye dséior to get 


| 
his eyes fixed, maybe go to lunch, and he wanted to get some money. 
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Q. So that on this occasion about six weeks ago he told you he was 
going to his eye doctor, is that right? A. That is what he said. 

Q. Did you have some conversation about him going to lunch? 

A. No, not especially. I think he said he was going to the Washington 
Hotel. 

Q. Well, I thought you said something about he mentioned lunch, 
A. Well, in the conversation, yes, it was mentioned that he was going to 
lunch at the Washington Hotel after the eye doctor. That is the way I re- 
member it. 

Q. Was it Mr. Jacobsen who told you that? A. Yes. 

Q. What other subject matter was there in the conversation that 
you had with Mr. Jacobsen at the bank that day? A. Well, I think it was 
the nurse who said, Do you want a check for $507 He says, Hell, no, I 
want a hundred. And he got it. 

* * * 

GEORGE M. McLEAREN 
called as a witness by the Petitioner, having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'CONNELL: 

* * * * * 

Q. And what is your profession or occupation? A. Iam Assistant 
Trust Officer, American Security and Trust Company. 

Q. And do you know Christian F. Jacobsen? A. Yes, Ido. 

Q. How long have you known Mr. Jacobsen? A. Since 1947. 

* * * * * 

Q. In the course of your duties, Mr. McLearen, do you have occa- 
sion to handle the custodian account of Mr. Jacobsen? A. Yes. 

Q. And would you describe the nature of this account? A. This 
is a custodian account primarily designed for the care and custody of the 


securities placed in the account, collection of income. 
THE COURT: Suppose you tell us what a custodial account is be- 
cause I am not a banker and I don't know what it is. 
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THE WITNESS: Well, that is what it is primarily designed for, is 
the safekeeping and the servicing of property placed in the Account. 

THE COURT: Just what is it? How is it handled? What does it 
consist of? What is a custodial account, in other words? 

THE WITNESS: well, it primarily consists of securities and notes, 
things of that nature, that are under an agreement with the bank, set up 
on their records, and we take care of all of the ministerial duties of col- 

lecting, accounting, and giving advice, tax information, things of 
that nature. | 

THE COURT: You mean you clip coupons and receive dividend 
checks and deposit them? 

THE WITNESS: That is right, sir. | 

BY MR. O'CONNELL: | 


Q. Mr. McLearen, during the course of your duties or with this 
account there is no obligation -- or the bank does not in fact give advice 


on any of these matters in their custody? A. No, sir. | 
Q. You are merely a safekeeping repository for these things, is 
that correct? A. That is substantially correct, yes, sir. | 
Q. You don't act in an advisory capacity in any way, Ido yout 
A. No, sir, not for this type of account. 
Q. Is there another type of account where the bank actually acts 
in an advisory capacity? A. Yes. 
Q. What type of account would that be termed? A. Probably call 
that an investment agency account with authority for giving) advice to the 
principal regarding investments, things of that type. | 
Q. Do you render any reports in this account that you now -- in 


the type that Mr. Jacobsen has, this depository account? A. No, only 
a bookkeeping statement. 
Q. How often is that rendered? A. I think it's every three months 
in this case. 
Q. And do you know to whom that is sent in Mr. Jacobsen's case? 


A. I think it's sent to Mr. Jacobsen. This is something that is done 
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mechanically in the Bookkeeping Department. This is the way it was set 
up. 

Q. Are there any orders or any restrictions on what Mr. Jacobsen 
may do with this account? Is he free to take it out or put it in as he sees 
fit? A. Yes, he is. 

Q. Have you received any sort of change orders recently in any 
way? A. No, not tomy knowledge. 

Q. Are you responsible for any promissory notes or notes receiv- 
able? A. No, Sir. 

Q. Inthis account? A. There are none in this account. 

Q. To your knowledge, are there certain such notes in the custody 
of the American Security and Trust Company? A. I understand that 
there were, but I don’t know from my own personal knowledge. 

Q. But these are not in a fiduciary account with your department? 
A. No, they are not. 


Q. Do you render any sort of account or report, Mr. McLearen, 


that takes into consideration the conditions of the market or anything 
along that line? A. No, sir. 

Q. In the event of a default ona note in your custody what is done 
in that case? A. Well, we don’t have any notes in this case. 

Q. So except for repository, do you render any other assistance to 
Mr. Jacobsen as a result of this account? A. Only those that I have al- 
ready mentioned, and not directly to him, but for the account itself. 

* * * * * 

CROSS-EXAMINATION 
BY MR. WELCH: 

Q. Mr. McLearen, what was the total value of the stocks and bonds 
owned by Mr. Jacobsen that were put into this custodian account? A. Orig- 
inally? 

Q. Yes. A. At that time! think it was approximately 185 thousand, 
but I don't have those figures here. 

Q. What is the value of that account today? A. I don't have that 
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figure with me, but I think I furnished that to Mr. Lynch and he has a list 
of the securities with their values. | 

THE COURT: I suppose the inventory attached to the petition has 
the figures. They are not disputed, are they? There seem to be account- 
ing figures prepared by an accounting firm. 

MR. WELCH: But that was sometime ago, and I as wanted to show 
how much increment there has been. 

THE COURT: There has been an increment? | 

MR. WELCH: Yes, sir. | 

BY MR. WELCH: | 

Q. Mr. McLearen, I show you a letter dated October 6, 1965. Is 
that your signature? A. That is, yes, sir. 

Q. Letter addressed to Mr. Robert J. Lynch, the attprney who is 
sitting here in court? A. That is right. 

Q. With that you furnished a list of the stocks and Bhatia and of the 
income that has been derived, is that correct? A. That is correct. 

Q. What is the calculated total value of that account as of October 
6, 1965? A. $214,168.52. | 

THE COURT: That is an increment of about $30, 0007 

MR. WELCH: No, it would not be that much. It would be an incre- 
ment of around $30,000. | 

THE COURT: That is what I said, about 30 thousand. 

MR. WELCH: Yes, about 30 thousand. 

THE COURT: Was that due to the fact that some of the income 
was not expended or is it due to increase in values? | 

MR. WELCH: It is due, first, to the fact that there has been some 
increase in value and, secondly, none of the income has been spent, it 
has all been deposited in this account. | 

I just intended to ask Mr. McLearen what was done with the income 
received on these stocks. | 

BY MR. WELCH: | 
Q. Can you tellus? A. It's presently invested in, ‘Treasury bills. 
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Q. But it was all put back into the account, isn’t that right? 
A. That is right. 

Q. And invested in what, did you say? A. Treasury bills. 

Q. United States Treasury Department securities? A. That is 
right, U. S. Treasury bills. 

THE COURT: Iam afraid I haven't followed this. Was only the 
increment invested in Treasury bills or were the original securities 
converted into U. S. Treasury bills? 

MR. WELCH: No, no, just the income, Your Honor. 

THE COURT: Then what money are these checks drawn on that 
we have had testimony about if they are not drawn on this income? 

MR. WELCH: They are drawn on a personal checking account 
which includes his retirement salary, includes other items of income 
that he gets, as entirely distinct from this income. 

THE COURT: I see. So that this is not being spent, it is being 
reinvested, accumulated. 

MR. WELCH: Not being spent; accumulated. 

BY MR. WELCH: 

Q. Mr. McLearen, have you had occasion personally in the re- 
cent past to talk with Mr. Jacobsen yourself? A. No, sir, not for quite 
some time. 

Q. Who established this custodian account? I mean by what vir- 
tue was this account established, according to your records? A. Estab- 
lished by a written agreement with Mr. Jacobsen. 

Q. That limits what can be done with this account? A. Thatis 
right. 

Q. And when Mr. Jacobsen entered into this he didn’t want this 
treated as a trading account? It’s a custodian account as distinguished 
from an account where you would have the authority to buy and sell and 
trade in the stocks, isn't that right? A. That is right. 


* * x x * 


MR. O'CONNELL: That is the petitioner's case at this time, Your 


Honor. 
* 


* * 
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! 
CHARLES J. JACOBSEN | 
called as a witness by the Respondent, having been duly sworn, was exam- 
ined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. WELCH: 


* * * 


Q. Howoldare you? A. Fifty-eight. 
Q. Are you married? A. Iam. 
Q. Do you havea family? A. Ido. 
Q. How many children? A. One. 
Q. Are you the son of the respondent here, Mr. Chris Jacobsen? 
A. Iam. 
Q. Is your mother living or dead? A. Dead. 
Q. The present Mrs. Jacobsen is your father's second wife? 
A. That is correct. | 
Q. Mr. Jacobsen, will you recollect back to November, the fall 
of 1962. Did you see your father at that time? A. I did. 
Q. Where did you see him? A. At his home. 
Q. How did it happen that you went there at that time to see him? 
A. Ihada call from Mrs. Jacobsen that he was sick. 
Q. And after going to the home and seeing your father what did 
you do? A. I talked to him that night, found out that he had to go to 
the hospital to have some tests, and I made arrangements to take him. 
Q. And did you do so? A. I did. 
Q. To avoid as much tediousness as we can, did there come a 
time when he was taken to the hospital to remain there as a patient? 
A. That is right. 
Q. And about when was that? A. Some time after Thanksgiving, 


before Christmas of '62. | 
Q. Did anything unusual occur to your father while he was in the 
hospital? A. Yes, he hada stroke while he was in the hospital. 


Q. Did you have occasion then to see him frequently after he had 
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the stroke in the’ hospital? A. Both before and after, I saw him twice a 
day for approximately six to seven weeks, and after that I saw him every 
day for approximately six months. 

*« * x * * 

Q. While your father was in the hospital what, if anything, did you 
have to do with taking care of his bills and affairs and accounts? A. When 
I found out he was to go to the hospital, Mrs. Jacobsen asked me if I would 
take him, which I did. After he was there I made all the arrangements 
for his room. I paid $100 out of my own account for his initial payment 
on the hospital bills and I saw that he was comfortable before I left the 
first day. After that I visited him regularly. 

Q. My question is directed to after that, while he remained in the 
hospital; what, if anything, did you have to do with paying his bills, nurses’ 

bills and so forth? A. I paid the nurses’ bills for approximately 
four to five weeks, and at that time Mrs. Jacobsen informed me that she 
would like to take over the account and handle it herself. 

x x * * * 

Q. You say you paid the bills and so forth. With what did you pay 
the bills during that period of time? A. On the instructions of my father 
I went to his secretary and told her that he asked me to pay the bills and 
that I would have to have certain monies to do this with, and the bank ar- 
ranged to let me have certain monies so I could pay it. 

Q. Certain monies. How much money? A. A total of I think ap- 


proximately $2,000 over the period, which the nurses were paid with, the 


hospital was paid with, and so forth. 

Q. There came a time when that was taken out of your hands by 
the present Mrs. Jacobsen? A. That is correct. 

Q. During this period of time that your father was in the hospital 
you say you saw him how frequently? A. Immediately after he went in 
and right after he had the stroke I saw him at least twice a day. 

Q. And then after that, up to the time he left the hospital? A. Ap- 
proximately once a day, except on very rare occasions. 
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Q. Do you remember about when he left the hospital and went to 
the Washington Hotel? A. Yes, it was in May of '63, if I remember cor- 
rectly. | 
Q. What can you tell the Court as to your father’s condition, as 
you observed it from your daily visits, immediately after he suffered 
the stroke? A. For a while he was a very sick man, but he gradually 
improved. 
Q. When you say he was a very sick man, is that with reference 


to what? Explain to the Judge what you observed. A. Well, he had no 


speech, practically; he lost the use of his right arm and leg; he was be- 


ing fed intravenously, he couldn't eat. 
This improved after a while and he was able to get up or not have 


any of these special -- well, I don't know what you call them, such as 
intravenous and such; that was all stopped and he was able to get out of 
bed and sit up; and he finally got up so he could walk up and down the 
halls and he got to use his right arm and leg again. 

Q. And what, if anything, did you observe as to the progress with 
respect to loss of speech and so forth? A. Oh, he started talking again 
after a while and he gained most of his speech back. | 

Q. Did there come a time while he still remained in ithe hospital 
when there was some discussion with respect to him being discharged 
and moved from the hospital to other quarters? A. Yes, on several 
occasions I understand that the hospital was ready to discharge him. 

Q. Well, did you ever talk with your father about leaving the hos- 
pital? A. And I talked to him about leaving the hospital, yes. 

Q. What conversation did you have with him about leaving the hos- 
pital? A. I had several of them, and he said he did not want to leave 
the hospital. I asked him why, and he said he hadn't made up his mind 
where he wanted to go. Finally, he said that he did not want to go back 

to Persimmon Tree Road to live and that he would have to go some- 


place else. 
Q. How long was it between the time that he told you that he had 
not made up his mind where he wanted to go and when he told you that 
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he was not going to go back to Persimmon Tree Road but wanted to go 
elsewhere? A. Oh, a period of maybe three weeks or a month during 
his convalescence. 

Q. Do you recall when he was taken to the Washington Hotel? 

A. The exact date I don’t remember. 
Q. I don't mean the exact date. A. I remember it was in May 
63. 

= x * * * 

Q. Did you continue to see your father from time to time after 
that, while he was at the hotel? A. Oh, yes, regularly. 

=x * * * * 

Q. What Iam asking you, the original arrangement, then, as I 
understand from your testimony, was that the hotel paid all of his bills 
as they came due? A. That is correct. 

Q. For nurses, extras, meals, andso forth? A. That is correct. 

Q. Then who actually paid or reimbursed the hotel from month to 
month? A. The bank reimbursed the hotel, I understand. 

Q. The bank or somebody out of your father’s funds? <A. Well, 
it was done through the bank, yes. 

Q. It was done through the bank. Who didit at the bank? A. So 
far as I know, Margaret Lanahan was the one who took care of the ac- 


count. 
* x *x * * 


Q. Let's not go so fast. Take my question again. From the hotel 
where did he go? A. He went to my sister's. 
Q. And where was your sister living? A. Shady Side, Maryland. 
Q. How long did he stay there with her? A. About three anda 
half weeks. 
Q. And from there where did he go? A. To the Van Ness East. 
Q. To his present residence address? A. That is correct. 
Q. Do you'know who made arrangements for that apartment? 
A. I did. 
Q. Had you discussed it with your father? A. Yes, my father 
signed -- 
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Q. Had you discussed it with your father? A. Yes, that is correct. 

Q. Where did you discuss it withhim? A. First at the hotel, then 
at Shady Side. 

Q. Tell us what the conversations were at the hotel about him mov- 


ing from the hotel to some other quarters. A. Well, at first he was re- 
luctant to leave -- | 

Q. I say tell us the conversation. A. Well, the conversation when 
he was at the hotel, first he was reluctant to leave, and thea he decided to 
go down to my sister's to stay. While he was down there we prevailed 

upon him to make this other change. This is when he signed the lease 
himself for the hotel -- for the apartment. 

Q. Mr. Jacobsen, I don't want you to say we prevailed upon him. 

I want you to tell the Court what the conversation was, how did he come 
about to make the decision to go to the Van Ness East Apartment. You 
did talk to him about it, didn't you? A. Oh, yes, sure. | 

Q. What was said? A. Well, we told him we thought it would be 
better if he was there and that he would have more freedom and so forth 
and that it would cost him less money, and he said that he would go. 

Q. Did he make any comments about the cost and expense at the 
hotel? A. He knew that the expense at the hotel was high, yes. 

Q. What did he say about it? A. Well, he said they were high and 
this would be cheaper. | 

Q. He said that to you? He understood that? A. Yes, he said that. 
He understood that, that it was high and this other would be cheaper; that 
is correct. | 

Q. Who moved him, who helped him to move to _ Van Ness East 
Apartment? A. I did. 

Q. Anyone with you on that occasion? A. Mrs. McLaughlin. 

Q. During the time that he was staying with your sister, visiting 
with her down in Maryland, did he still have his nurses with him? A. He 
did. | 

Q. He had the round-the-clock nurses just the same? A. Well, 


he had round-the-clock nurses, yes. 
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THE COURT: Does he still have them at the present apartment? 
THE WITNESS: He does, sir. 
BY MR. WELCH: 

Q. During the period of time from 1963, early in '63, when he 
moved to the Washington Hotel,up to the present time, what can you tell 
the Court with respect to your own observations as to. how and to what 
extent your father has improved and progressed with respect to knowing 
where he is, knowing what he is doing, knowing about his affairs, and so 

forth? A. ‘Well, we discuss normal events, things that pertain to 
him and his well-being. He knows perfectly well what's going on. He 
knows what it cost him to live at the hotel, he knows what it costs him 
to live at the apartment. He sees all the bills, he signs all the bills him- 
self. 

Q. Do you on your visits to the apartment talk with your father? 
A. Certainly. 

Q. What do you talk with him about usually? A. A little bit of 
everything; how he is, what he did during the day, who visited him, talk 
to him about things that I have done, things that I have contemplated do- 
ing in my own life. 

Q. Just general father and son family conversation? A. Mostly 
general conversation, unless he has something he wants to know. A lot 
of times he will ask me about this or that or the other thing, whatever 
is on his mind. 

Q. Does he ask you intelligent questions that have a meaningful - 
ness? A. Certainly. We talk about baseball every once ina while. 

Q. In discussions with your father what is your impression as to 
whether he understands what you are telling him, whether he makes in- 
telligent responses and so forth? A. He definitely makes intelligent 
responses, yes. 'The questions he asks are very intelligent also. 

Q. Do you know at the present time how his bills are paid, how 


his expenses are taken care of andso forth: A. Yes. 
Q. How is it done, just briefly? A. The bills are assembled 
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| 
and sent down to the bank for preparation of checks, and then the checks 


are sent back to him and he signs them. 
Q. Now, assembled doesn't mean anything. Who assembles them 7 
A. They are sent to Mrs. Lanahan. | 
Q. Who assembles them to send them to Miss Lanahan? A. I 
look over them at the end of the month, the bills that have come in. 
Q. Do you take any of the bills yourself to Miss Lanahan? A. No. 
Q. Who usually takes them to her? A. I mail some of them, I 
take some of them myself, some of them go down with Mrs. McLaughlin. 
Q. Have you had occasion from time to time to talk with your 
father about the payment of these various bills, including nursing bills 
and so forth? A. Yes. | 
Q. What can you say about his understanding of what is going on 
and what these bills are for and so forth? A. Well,I am positive he 
understands. Every once ina while he will say that looks a little bit 
high to me in dollars and cents value, and so forth, and I try to go over 
it with him and show him where it -- | 
Q. That is, from time to time he has said to you -+ he has called 
your attention to the fact that he thought a pill was a little bit high? 
A. That is correct. | 
Q. Tell the Court what these bills would be that he thought -- 
A. Well, one of them was the bill last month for the groceries. 
Q. Whose bill was that? A. Magruder's. | 
Q. Magruder the grocers? A. Yes. 
Q. What did your father say about that? A. He said he thought 
it was high. When we sat down and analyzed it -- 
@. You sat down and discussed it with him? A. That is right. 
Q. Based upon your observation of your father right straight 
along since he had the stroke, and knowing his present living conditions, 
knowing the persons who participate and help him to get his affairs dis- 


charged and taken care of, in your opinion does your father need a con- 


servator? A. He does not. 


* * 
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CROSS-EXAMINATION 
BY MR. O'CONNELL: 


* * * * * 

Q. Subsequent to your return to the Washington area you visited the 
home regularly, did you not? A. No, I did not. 

Q. How frequently did you visit? A. On very rare occasions. 

Q. Was there any particular reason for that? A. Yes; it was more 
convenient to see my father at the bank. 

Q. Were you and Mrs.Jacobsen having any difficulty at this time? 


A. No. 
Q. But you didn’t call on him inhis home? A. No. 


Q. Do you know whether or not your sister has ever had occasion to 
be at their home? A. No. 

‘2. You don’t know that? A. No, she has never been in the home. 

Q. In 25 years since their marriage? A. Thatis approximately 


correct. 
Q. At the time your father underwent this stroke or had his first 


stroke, Mrs. Jacobsen was the one who alerted you that your father was 
ill? A. Yes, she called me and told me that she couldn't do anything 
with him and asked meif I would comeout and see what I could do for him. 

Q. And what condition did youfind your father in at the time you ar- 
rived? A. He was in pretty bad condition. He was up, but not in very 
good health, I would say. 

Q. Had the doctor been there at that time? A. He had been there 
several days ahead of that. 

It was about five days after he was sick that I was notified. 

Q. And did there come a time when you went to the hospital with 

A. Yes, I took him regularly for blood tests. 
Q. Did Mrs. Jacobsen accompany you? A. Not for the blood tests, 


Q. Did she accompany you when you took Mr. Jacobsen to the hos- 


pital, in another car? A. She came in another car to the hospital the day 


he was admitted, yes. 
Q. She followed you down there, didn't she? A. That is correct. 


* * * * * 
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| 
Washington, D. C., October 20, 1965 
| 


C ROSS-EXAMI NATION (Cont'd) | 
BY. MR. O'CONNELL: | 
Q. Mr. Jacobsen, I believe in the course of your testimony on 
direct yesterday you mentioned that you prevailed upon your father to 
move to Van Ness East Apartments because the hotel bill was 80 high, 
is that correct? A. That is correct. | 
Q. Are you aware that during the months of April, May, June, 
July and August of 1964, that his hotel bill exceeded $3, 000 per month? 
A. I was. | 
Q. And you are aware that the basic rent there was only $800? 
A. That is correct. 
Q. Do you know what the excess of over twenty-two oe in some 


cases as high as three thousand dollars a month was over the basic rent? 
THE COURT: Please don't testify, Mr. O'Connell. There has 
been no testimony as to that. You are assuming facts that are not in 
the record. You are asking a witness whether he is aware of some- 
thing or not. That makes you a witness. I suggest you reframe your 
question. 
BY MR. O'CONNELL: | 
Q. When did you determine to speak to your father about the ex- 
cessive rent? A. Oh, we talked about it on many occasions. 
Q. And when was the decision to move him up to Van Ness East 
made? A. In July of this year. | 
Q. Was there any particular inc.dent that precipitated it? A. No. 
Q. Did your father at first express an unwillingness to move? 
A. He didn't really at that time want to move away from the Washington 
Hotel, no. 
Q. And did anyone assist you in convincing him that he should 


move? 
| 
A. Well, it was general conversation with people that were there, 


yes. 


BY MR. O'CONNELL: 

Q. Did your father ever see this apartment house before he actu- 
ally moved in? A. No, he did not. 

Q. The lease was executed down at Shady Side while he was visit- 
ing your sister, is that correct? A. That is correct. 

Q. And were the terms of the lease discussed with him? A. Ab- 
solutely. 

* * * * * 

Q. Mr. Jacobsen, are you aware of any difficulty between Mr. 
and Mrs. Jacobsen? A. The only thing that I know and understand is 
that he refuses to' go back to Persimmon Tree Road to live. 

* * * * * 

©. As to your father's health, Mr. Jacobsen, is your father able 
to read? A. He reads some, yes. 

Q. What have you observed him reading recently? A. The sports 
page of the newspaper. 


* * * * 


Q. Is your father able to move about? A. Oh, yes. 

* x x * * 

Q. Are you financially conducting any business affairs for your 
father at the present time? A. I participate with others init, yes. I 
don't do it myself, no. 

Q. Who else conducts his business affairs at the present time? 
A. The bank. 

THE COURT: What type of business affairs do you mean? 

THE WITNESS: Well, paying the bills at the apartment and any 
other-- 

THE COURT: You mean handling current matters, not business? 

THE WITNESS: No, just currect matters; that is all. 

BY MR. O'CONNELL: 


Q. Has your father had occasion to sell real estate recently? A. Yes, 
he has. 
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Q. And do you know the value of that real estate, do you know the 
price of the real estate? A. Idon't know it all, no. | 

Q. Where was the real estate located, if you know? A. Yes, I 
know. It was a piece of property on 13th Street that he was trustee for 
with the bank that was in my grandfather's estate. 

* * * 

JEANNE BOURNE 

called as a witness by the Respondent, having been duly sworn, was ex- 


amined and testified as follows: | 


* * 
DIRECT EXAMINATION BY MR. WELCH: 
Q. Where do you live? A. Shady Side, Maryland. | 


Q. You are Mr. Chris Jacobsen's daughter? A. That is right. 
* * * * * 


BY MR. WELCH: | 
Q. What was your father's condition as you observed it when you 


visited him at Sibley Hospital in November '62? A. Well,| that was 
right after he had had his stroke and he was ill at the time. 
* * * * 
Q. When did you next return to this Washington area 
December. | 
Q. 1962? A. Yes. 
Q. And have you remained here ever since? A. No, I went back 
to Denver again until February, and then I came back in February and 


have been here ever since. 

Q. February of 1963 you again returned? A. That i right. 

Q. Did you have occasion to see your father during your second 
visit here before you came to live? A. Yes, I did. | 

Q. Visited him at the hospital? A. That is right. : 

Q. What did you observe about his condition as time went on? 
A. Well, he was better the second time I came. ! 

Q. On this second visit of yours were you able to talk with him 


some? A. Yes. | 
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Q. What did you observe, what can you say to the Court as to his 
ability at that time to recognize you, understand conversation, know 
what you were talking about, and so forth? A. Yes, I think--I know he 
recognized me and Iam sure he understood what I was talking about. 

I told him about people that he hadn't seen for a while and he talked a- 
bout them with me. 

* * * * * 

Q. During that period of time from February '63 up to the present 
time have you had occasion to see your father? A. Yes. 


Q. Frequently? A. Always once a week, sometimes more. 
Q. And where have you visited him? A. I visited him at the hos- 
pital and at the Washington Hotel and at his present address on Van Ness 


Street. 

* * * * * 

Q. During the period of time that he was at the Washington Hotel 
can you just tell the Court briefly what you observed as to his condition, 
how it changed, if it did change, improvement or otherwise? A. Well, 
he has improved'steadily, I think, since he has been -- from the time 
he went to the Washington Hotel. 

* * * * * 

Q. Have you been present on any occasions in the Washington 

Hotel or in your father's apartment with Mr. O'Connell and Mr. 
Lynch and your brother Charles? A. Yes. 

Q. Can you fix approximately the date of that? A. I don't remem- 
ber the date. 

Q. If I suggested early May, May 4th, 1965, does that refresh 
your recollection? A. It was early summer. 

Q. What was the discussion about at your father's apartment on 
the occasion that Mr. O'Connell was present-- 

THE COURT: Just a moment. I didn't get the date that you fixed. 
About what time was it? 

THE WITNESS: Early summer. 


BY MR. WELCH: 

Q. On the occasion that Mr. O'Connell was present and Mr. Lynch 
and your brother Charles, what were the subjects of discussion? A. 
The subject of discussion was whether my father wanted Mrs. Jacobsen 
to visit him and if he wanted her to have his telephone number and if he 
wanted to go out to Persimmon Tree Road to live. 

Q. Those three subjects were discussed. Can you tell the Court 
who talked to your father on that occasion, any particular person or 

everybody? A. Mr. Lynch and Mr. O'Connell. | 

Q. And each of them talked directly to Mr. Jacobsen? A. That 
is right. 

Q. Do you recall, can you inform the Court what your father had 
tc say about, first, the subject matter of whether he would or desired 
to live in Maryland with Mrs. Jacobsen? A. He said no, that he did 

| 


not want to go. 


| 
Q. What did he say with respect to whether he wanted Mrs. Jacob- 


sen to visit him? A. He said not right away. 
Q. Not right away. Did he give any reason for it? A. No. 
Q. What was said by your father with respect to whether Mrs. 
Jacobsen should be given his present telephone number? A. He said he 


didn't want her to have it right away. | 


* * * * * 
| 


Q. Mrs. Bourne, have you become acquainted, have| you advised 
with the general procedure of handling your father's little personal af- 
fairs, paying his bills and things of that kind? A. Yes. | 

Q. Do you know how it is done? A. Yes. | 

Q. Have you had any occasion to participate personally in it? 
A. Only when I was furnishing his apartment for him. 

Q. When you were furnishing the apartment for him what happened? 
A. I consulted with Mr. Lynch on it and Mr. Lynch issued'a check for 
me to pay for furniture that I had selected. | 

Q. Did you have any discussion with your father about the kind of 


apartment he wanted, what he wanted in it? A. He was at my home when 
| 
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they took the apartment and he said that he wanted two bedrooms, he didn't 
want just one. 

* * * * * 

Q. Are you personally acquainted with Miss Lanahan? A. Yes, 
Ihave known her. She was my father's secretary and I have known her 
that way. 

Q. And you know the part that she plays in helping to take care of 
your father's ordinary routine business? A. Yes. 

Q. You know what this proceeding is for? It's a petition to have 
a conservator appointed to take care of your father's property and per- 
sonal affairs. A. Yes. 

Q. Do you know where your father's stocks and bonds and securi- 
ties and investments are located at the present time? A. I think they 
are with the Trust Department at American Security and Trust. 

Q. That is your own information? A. Yes. 

Q. Now, knowing your father's living conditions and knowing the 
limitation of his interest in business at this time and knowing how his a 
affairs are handled, do you have an opinion as to whether your father should 
have a conservator appointed for him or not? A. I don't think he needs 
one. 

* 
CROSS-EXAMINATION 
BY MR. O'CONNELL 

Q. Were the terms of the lease discussed with him? A. Yes. 

Q. Who discussed them with him? A. My brother read it to him 
completely and I talked to him about it. 


* * * * * 


MR. WELCH: I appreciate that, Your Honor. I am reading from 
the deposition of the respondent, Christian Jacobsen, taken in Washing- 
ton, D.C., February 25, 1965. The respondent wishes to offer the fol- 
lowing portions of that deposition: 

Page 4, lines 12 to 23. 

(Pause) 


THE COURT: Very well. 
MR. WELCH: The entire page 6. 
THE COURT: Dr. Marland is in Judge Sirica's courtroom, but he 
is not on the witness stand, so I am asking the Clerk to gia to have Dr. 
Marland come over to this courtroom. 
The whole of page 67 
MR. WELCH: The entire page 6. 
(Pause) 
THE COURT: Very well. 
MR. WELCH: Page 7, the last five tinea beginning with, "What is 
the name of one of the branch banks?" 
(Pause) | 
THE COURT: Very well. | 
MR. WELCH: Page 9, line 9 to the bottom of the page; page 12, the 
entire page. 
(Pause) 
THE COURT: Very well. 
MR. WELCH: Page 14, the entire page. 
(Pause) 
THE COURT: Very well. 
MR. WELCH: Page 16, there are only three lines , and they begin 


pretty well down toward the bottom of the page. They are ‘lines 18, 19 and 


20, but the question is, "When you wanted some money, some cash, how 
would you get that money?" The answer: "Get it when I wanted it." 
THE COURT: Very well. 
MR. WELCH: Page 18, lines 6 through 10. 
(Pause) 
THE COURT: Very well. 
MR. WELCH: Page 31, line 15 to the end of the page. 
(Pause) | 
THE COURT: Very well. 
MR. WELCH: Page 32, the entire page; page 33, the last four lines 
at the bottom. That runs over onto the top of 34, finishing the answer. 
(Pause) | 


THE COURT: Very well. 

MR. WELCH: Then the rest of page 34 except the last three lines 
on 34; we don't need that. 

( Pause) 

THE COURT: Very well. 

MR. WELCH: That finishes what the respondents want to offer in 
the Jacobsen deposition, Your Honor. 

I am advised that Dr. Marland is here now. 

THE COURT: You may call him if you wish. 

ALBERT E. MARLAND 

called as a witness by the Respondent, having been duly sworn, was ex- 
amined and testified as follows: 


* * * * 
DIRECT EXAMINATION BY MR. WELCH: 
Q. What is your profession, Doctor? A. Physician, psychiatrist. 


* x * * * 

THE COURT: Will the witness’ qualifications as a psychiatrist be 
conceded? 

MR. O'CONNELL: I will concede that, Your Honor, as a psychi- 
atrist. 


* * x * * 


Q. Dr. Marland, did you have occasion in March of this year to 


examine Mr. Christian Jacobsen? A. Yes, Idid. I saw him February 
26th at my office and on March 3rd and 5th of this year at his hotel. 

Q. That is one occasion in February and two in March of 1965? 
A. Yes, and recently in October, on the 6th and the llth, at his apart- 
ment. 

Q. The recent visit in October, wheredid you see him? A. At 


his apartment. 

Q. Van Ness East Apartments? A. Yes. 

Q. Will you briefly state to us what your examination of Mr. 
Jacobsen consisted? A. My examination consisted of observing him 
and of questioning him, talking to him various periods of time. 
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| 
Q. And did you find any particular differences in his condition be- 
tween February and March of '65 and October of '65? A. I found a 
great improvement, both physically and mentally. He was in excellent 
shape physically; he was able to move around with no difficulty. Before 
he had had a good deal of difficulty because of his previous stroke. This 
time he had no trouble moving around the apartment. | 
He used his hand with some difficulty. 
He still shows some residuals of the stroke, but he was much 
clearer in expressing himself, although he still has his aphasic symp- 
toms. | 
Q. Doctor, did you come to any conclusion as to diagnosis or 
reach any opinion as to what his original damage from the stroke had 
been? A. Well, the history was given to me by Dr. Mclnerney that he 


had several apoplectic or embolic strokes, and obviously the brain it- 


self had been affected by these and some of the associated pathways 
| 


blocked, so that he was unable to express himself as he wished. 
He understood a great deal more than he was able to say. 'This is still 
true, but not to the extent that it was previously. 
Q. What did you find in interrogating him as to his perception and 
his ability to understand what you were talking about and what you were 
questioning him about and so forth? A. Even when he was at his worst 
he would get very, very angry with himself, saying that, I know, I can't 
say. He understood my questions, but he frequently couldn't find the 
word for them. This is still true to a degree. 
Q. Dol understand his problem was muscular in expressing him- 
self? A. No, I don't think it was muscular. I think it was due, of 
course, to brain damage, which had something to do with the expression 
of the mind, in a sense; not muscular. 
Q. Did you make any inquiry, Doctor, as to the circumstances 
under which his life moves and under which he is living? A. Oh, yes. 
He has been with nursing attendants, who assist him, practical nurses, 
and he has been seen by his doctor from time to time; visited by his 
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friends, who discuss his problems with him. He leads a very quiet life, 
which of course is very wise. 

Q. Did you determine whether he is presently engaged in trying to 
conduct any kind of business? A. Oh, no, he told me that he never goes 
to the bank. He attempts to conduct no business. He does attend a board 
meeting at the laundry which he is still one of the trustees or boardof gov- 
ernors or something of the sort. 

Q. But he told you that other than going to the Sterling Laundry 
board meetings he is not conducting any other business? A. No other 
business. 

Q. Did you come to a conclusion or an opinion, Doctor, with re- 
spect to the matter of whether Mr. Jacobsen can take care of his own 
affairs and his problemsas they exist today with the help and assistance 
of the family that he has and so forth? A. Under those conditions, yes, 
I have a definite opinion that he is able to take care of his affairs. 

Q. Do you know that this investigation and your testimony here be- 
fore the Court has to do with a petition to have a conservator appointed 
to take care of Mr. Jacobsen? A. That Iunderstand. He expressed 
himself, the last time I saw him, that he did not wish a conservator, saw 
no need for one. 

* * 

CROSS-EXAMINATION 
BY MR. O'CONNELL: 

Q. Doctor, I believe -- would you repeat what you stated about the 
history you received with regard to Mr. Jacobsen's illness? A.Hehadhad 
several strokes before I saw him. 

Q. Several? A. I think it was two, two or three. I'm sorry. I 
regret that I don't have my notes at all. Iam depending on my memory. 
I was prepared to testify -- I was in Judge Sirica's court, as you know, 
this morning, and I was not prepared for this. 

But there were several strokes and they were bad strokes and he 


was paralyzed on one side, as Dr. McInerney told me before I saw him; 
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that these strokes went back a couple of years, the first one three years, 
I think. | 


Q. Are you aware of anything which might be considered a stroke 
within the last year? A. Yes, there was one, December, 1 believe. 

Q. Of last year? A. Yes. | 

Q. Has his condition markedly changed, Doctor, since the time 
when we discussed his condition at my office? A. He has improved 
considerably since then. Yes, I was there for a deposition. 

* * * * | * 

Q. Doctor, there came a time when you submitted a report to the 
Court in this matter, did you not? A. That is correct. | 
Q. And I believe in your report you indicated that you felt he 


could function in the rigid environment? A. Yes. | 
Q. What do you mean by that, Doctor? A. In the first place, we 
are dealing with an elderly man who had physical illness, particularly 


at that time. I would say he was semi-paralyzed. He needed assistance. 
He needed assistance in his physical care, in that sense. He knew 

certain things and could ask for them, but for instance, he couldn't get 

around easily, and in that particular thing he needed physical care. 
Also, I don't think that he could take care of his business if he had 

to write all the checks, make every single decision and run a business 

in the sense that he did before, no. He has no wish to run a business. 


He is retired, anyhow, from his work at the bank and can simply sit 


back and reasonably provide for himself. 
I think that this is what\I mean by rigid conditions with the assist- 
ance of friends who are qualified. For instance, he told me that he could 
trust his attorney, Mr. Lynch. Bob Lynch he calls him. And he can 
trust Mr. Colby. Mr. Colby was there the last time I saw him, and he 
tells me that he has discussed business problems and finds him rather 
shrewd. | 
So that with the advice of old, old friends who he knows, that he 


can trust, I think that he can conduct his affairs. 
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I might add I have advice on my own financial affairs. 

*x *x * * * 

Q. Doctor, is Mr. Jacobsen, in your opinion, in his present con- 
dition able to meet new people and evaluate them, or must he rely on 
the history of past associations? A. Toa certain degree I think he is 
able to meet new people. 

Actually, I don't think he can put up with a great deal of excitement. 
I said I think he needs a guarded environment. After all, he has had 
strokes, and excitement and stress could precipitate others. I don't 
think that he should see many, many strangers at a time, but I think that 

he is able to -- I don't know what you mean by new people. People 
he’s never seen before, is that what you mean? 

Q. People that he has never had occasion to have function in his be- 
half. A. I think he would be rather slow about making such judgments 
and I think he would have some difficulty making these; but from the dis- 
cussion that he had with Mr. Colby while he was there, I think he would 
be rather shrewd, or perhaps conservative is the term, in making judg- 
ments of people. 

Q. Doctor, a minute ago you used the term guardian environment. 
What did you mean by that? A. I tried to say he needs someone around 
him. I don't think old people ought to be alone, anyhow. Various things 
can happen to them. He does need somebody to assist him. He needs 
friends upon whom he can rely. He needs somebody to do some of the 
mechanical things. 

Now, he wrote his name for me, but he does have difficulty doing 
this. As Isay, the man has a physical problem there. So he needs 
somebody to prepare papers even for his signature. 


Q. Do you know whether or not he could read those papers if they 


were prepared? A. He has difficulty reading. I gave him some things 
to read, which he did read, but with considerable difficulty. 
Q. Are you aware that he has a blockage of vision? A. Yes, it is 
for that reason that I say he had this difficulty in reading. 
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Q. Now, is this guardian environment that you discussed, do you 
feel that is necessary for his financial condition as well as his physical 
day-to-day-- A. Yes, I think he should be under the protection of peo- 


ple who are interested in him. | 


* * *x | 
THOMAS H. REYNOLDS 
called as a witness by the Respondent, having been duly sworn, was ex- 


amined and testified as follows: | 


* * * 
DIRECT EXAMINATION BY MR. WELCH: 
Q. Mr. Reynolds, what is your employment, your position? 


A. Iam Vice-President and Trust Officer of the American Security and 
Trust Company. | 
Q. You are, of course, acquainted with the respondent in this 


case, Mr. Chris Jacobsen? A. Yes, sir. | 

Q. How long have you known Mr. Jacobsen? A. Something over 
42 years. | 
Q. And what has your relationship been? A. I was first employed 
by the National Metropolitan Bank on the 2nd of February 1923, at which 
time Mr. Jacobsen was cashier. I have been working, been associated 
with him continuously since that time. | 

Q. In various phases of the banking business? A. xe, sir. I 
was head of the Trust Department of the National Metropolitan Bank at the 
time of the merger with American Security and Trust Company. 

Q. What, if any, part in Mr. Jacobsen's business or financial af- 
fairs does tha bank play or participate in at this time? A. | To the best of 
my knowledge, Mr. Jacobsen has in the Trust Department a custodian ac- 
count with certain assets deposited in that. Iam certain that he has a 
checking account, although I have no personal knowledge of! this; this isn't 

in my area. And I understand that he has certain items in our Col- 
lection Department, and this again I have no personal contact with. 

Q. Mr. Reynolds, I show you a copy of a document and ask you if 
you can identify what both sheets of this document are? A. This is our 
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standard type of.a custodian agreement used in the Trust Department for 
accounts which we term custodian accounts. It has attached to it the stand- 
ard fee schedule applicable by us in such accounts. 

Q. When was that dated and executed? A. It is dated July 3, 1963. 

Q. Can you identify the signatures on this custodian account agree- 
ment? A. Yes, sir. It's signed by C. F. Jacobsen as a customer, and 
signed in behalf of American Security and Trust Company by Carl F. 
Heitsman. 

THE COURT: May I have the date of the agreement again? 

THE WITNESS: July 3, 1963. 

MR. WELCH: Your Honor, I hand to the Clerk a copy of the cus- 
todian agreement which you asked for yesterday. 

THE COURT: Let it be admitted. 

* * * * * 

Q. Mr. Reynolds, do you personally participate in the supervision 
or examination of this custodian account that you have for Mr. Jacobsen? 
A. No, sir, I do not. 

Q. Who does actually supervise the account? A. Well, the super- 
vision of a custodian account for the most part is clerical work, dealing 
with the collection of income from the securities on deposit. The type 
of a custodian account is such that it does not in itself involve investment 
supervision by the bank, and therefore only routine clerical transactions 
go through such an account. 

Q. Routine clerical transactions such as the collection and record- 
ing of dividends, interest received, and so forth? A. That is right. 

Q. And the bank does not attempt to exercise any judgment in the 
sale or disposition or changing the securities that exist? A. None 
whatsoever. 


Q. Mr. Jacobsen could rescind this account at any time or change 
it? A. Oh, yes. 

Q. Mr. Reynolds, have you had occasion since Mr. Jacobsen's 
illness in November 1962, at which time he was hospitalized -- do you 


recall that? A. Yes, sir. 

Q. -- at Sibley Hospital. 

Since his illness at that time have you had occasion to see him 

from time to time personally? A. Oh, yes. 

Q. Where did you visit him or see him? A. I visited Mr. Jacob- 
sen when he was a patient in the hospital on several occasions. I visited 
him when he was in residence at the Washington Hotel. And since he has 
been able to do so he has resumed attendance at a board meeting of a 

board of directors of a company that he and I are both on the same 
board, and I see him on those occasions quite regularly. | 

Q. The board meeting you refer to is the Sterling Laundry busi- 
ness that has been mentioned in this case before? A. Yes, sir. 

Q. And you are also a member of that board of directors? A. 
That is right. | 

Q. When does it meet, regularly? A. It meets monthly. 

Q. What was your observation of Mr. Jacobsen's condition both 


| 
physically and mentally when you had occasion to visit him in the Sibley 
Hospital? A. Well, the first time I visited him he was a bed patient. 
He was to my mind obviously an ill man. He showed indication of loss 


of weight. He was an ill man, a bed patient. 
Q. On subsequent visits what observations did you isis as to any 
changes that occurred in his condition? A. Well, it's my very distinct 
impression that Mr. Jacobsen has shown substantial and constant recovery 
from beginning with the time I first saw him in the hospital. 
Q. Have you had occasions at all from time to time to discuss with 
him any of his personal financial affairs or such problems as might 
currently arise and need to be cared for? A. I haven't discussed with 
him any of his personal matters. I have discussed with him a matter in 
which he had a personal interest. | 
Q. Can you tell the Court what that was? A. Mr. Jacobsen and 
the bank were co-trustees of the testamentary trust under his father's 
will and to the extent that we have had transactions which involved the 
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discussion between the co-trustees, I have been the officer of the bank 
who has handled those discussions with him. 

Q. What can you tell the Court about his perception and his ability 
to understand what you were talking about and the nature of the business 
that was involved in your discussions and so forth? A. I will have to 
detail to some slight extent the nature of the trust under his father's 
will. 

Q. Goahead. A. This was a liquidating trust which contained on- 
ly the real estate| owned by his father at the time of his father's death. 

It was the duty and the obligation of the two trustees to administer this 
real estate and to liquidate it from time to time as advantigeously as 
liquidations could be made. As each item of real estate was liquidated 
the proceeds of that piece of real estate were then and there distributed 
to the remaindermen and the trust as to that portion of the estate termin- 
ated. 

At the time! of Mr. Jacobsen's illness there remained in this trust 
account only one piece of real estate not fully liquidated. Therefore, our 
discussions with regard to the trust since his illness have concerned only 
this single piece of real estate, its management, operation, sale, liqui- 
dation, and distribution of the proceeds. 

Q. Then you did have occasion subsequent to his illness to discuss 
this trust and this involved piece of real estate, as you have related? 

A. On several occasions, yes, sir. 

Q. Now, then, back to my question. In your discussions with him 
on these several occasions since his illness with respect to this trust and 
the sale and liquidation of this real estate, can you tell the Court what 
your observation and opinion was of Mr. Jacobsen's ability to compre- 


hend, the nature of the discussion, the information or the detailed facts 


you were giving him, the subject matter of the problem involved, and so 

forth? A. Well, a long-range program was for the liquidation of this 
real estate. We recognized this as desirable to accomplish the 

purpose of his father's will. Mr. Jacobsen and I have been in agreement 
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for a long period of time with regard to this one piece of real estate, that 
it was desirable to sell it. We have discussed the manner of its liquida- 
tion, the placing of a price on it, the offering of it for sale.. And whena 
contract was developed we discussed the adequacy of the contract, the de- 
sirability of selling at that price. We agreed that the contract should be 
accepted. The contract was accepted, the property was in due time sold. 
In connection with the settlement of the sale through the title com- 


pany we ran into a title problem which involved the necessity of institut- 


ing a quiet title suit. We had to decide that this was necessary to be 
done. This was done, was instituted. It hasn't quite been completed. 

The sale has been settled, however, and distribution of the proceeds 
has been made. | 

Q. Now, during the course of the discussions with Mr. Jacobsen 
in connection with the sale of this property do I understand you are telling 
the Court that you did personally discuss the contract and discuss these 
various details with him? A. Yes, sir. | 

Q. And my question is, did Mr. Jacobsen, in your opinion, under- 
stand what you were talking about, was he aware of the circumstances 
and facts, was he making an intelligent decision, and so forth? A. Yes, 
sir. 

* * * * | * 

Q. Mr. Reynolds, based upon your observation of Mr. Jacobsen 
since his illness in 1962 up to the present time, based upon! your own per- 
sonal contacts with him and your own conversations and discussions with 
him, what can you say to the Court, do you have an opinion|as to whether 
he needs a conservator appointed by the Court at this time? A. MaylI 
answer that at just a little length? | 

Q. Can you answer it yes or no, first? A. Ido not believe that 
he requires the services of a conservator at this time. 

Q. Now is there anything you wish to add to that for the information 
of the Court? A. Well, yes. Mr. Jacobsen, in my knowledge and contact 
with him over an extended period of years, has always had available to 
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him and has used the services of members of his staff, such as his per- 
sonal secretary, such as the members of his Trust Department, most of 
whom are lawyers. such as our tax people in our organization, such as 
our investment organization, as a part of his organization. His bank, our 
bank, has always had a general counsel. So Mr. Jacobsen has always 
had available to him the services of this type and quantity of assistance 

for such uses as he wished to make of them. My observation of him 
over the years is’ that he has handled his personal affairs with the use of 
such assistance from this corps of personnel as he wanted from time to 
time. 

It's my view, knowing that this staff of people are still available to 
him, that with the availability of this help he can handle his own affairs 
and he does not need a conservator. 

* * * 

CROSS-EXAMINATION 
BY MR. O'CONNELL: 

Q. Mr. Reynolds, the depository account, is that what you call the 
account that Mr. Jacobsen has with your particular Trust Department? 
A. We call it custodian account. 

Q. There is no officer of the bank who examines this as far as the 
portfolio goes, the stocks that are contained therein, as far as following 
the market or anything like that? A. No, sir. 

Q. There is no one who would be called upon or who has a duty to 
inform Mr. Jacobsen with regard to the sale or to advise him to either 
sell or to purchase any stocks, is that correct? A. There is none. 

Q. In effect, the account is merely a repository, is that correct? 
A. It is a custodian account. 

Q. You discussed, Mr. Reynolds, the fact that you had had certain 


discussions with Mr. Jacobsen with regard to the trust account or the trust 


set up by his father? A. Yes, sir. 


Q. Were the details of this trust spelled out in considerable detail? 


A. Well, sir, as I mentioned, at the time of Mr. Jacobsen's illness we 
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had only one property remaining in the account. That property was one 
piece of real estate under lease which we wanted to sell. | 

Q. And did it remain under lease up to the time of the sale? 
A. Actually, the lease terminated just shortly before the sale was closed 
but after the contract of sale was signed. It was under lease at the time 
we signed the contract of sale. 

Q. Do you recall approximately when the contract for sale was 
made? A. It was this spring of this year. I would say April. 

Q. Had Mr. Jacobsen determined prior to his illness to sell this 

property? A. Well, sir, the property, as all property under this 
liquidating type of trust, was designed to be eventually sold when advan- 
tageous sales could be arranged. I emphasize that in that we had no time 
limit to go out and make a forced or a quick sale. This was a property 
designed for eventual sale. 

Q. With regard to the property what, if any, decision did Mr. 
Jacobsen make? Just yes, sell it, when you asked him? A. While the 
property was under five year lease this involved some problem with re- 
gard to placing it on the market because it had to be sold subject to the 
lease. During the greater part of this running of the five year lease it 
was not actively marketed, but as we approached the end of the lease we 
discussed the advisability of actively listing it for sale, fixing an asking 
price and letting it be known in the trade that the property was for sale. 

Q. Who initiated this conversation, sir? Did Mr. Jacobsen or did 
you? A. Well, I did, because I went to visit with him with regard to it. 

Q. Did Mr. Jacobsen suggest a sales price or did ypu? A. Well, 
it would be difficult to recall which one of us might have mentioned it. 

We were in agreement as to the area in which we thought this prop- 
erty would bring on the market. 

Q. Had this been arrived at prior to his illness ? Al Well, we 
had known for a long time what we would like to have gotten out of the 


property, but the property was really not very salable. It was a difficult 


property to sell. 
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Q. Did Mr. Jacobsen at any time during his illness ever initiate 
any conversation with you or contact you himself with regard to any 
business venture or investment, where he initiated it? A. I believe 
not. I can’t recall such an incident. 

Q. Mr. Jacobsen relied on you quite heavily, did he, Mr. Reynolds, 
with regard to this trust? A. Yes, sir. 

Q. And did he ever object to anything which you suggested 
sinee his illness? A. With regard to the trust? No. 

Q. Then he acquiesced in any recommendation you made with re- 
gard to the property, is that correct? A. He agreed with the recommen- 
dations that I made with regard to this property. 

x * * 

JOHN P. GALLAGHER 
called as a witness by the Respondent, having been duly sworn, was ex- 
amined and testified as follows: 


* 


* * * 
DIRECT EXAMINATION BY MR. WELCH: 
Q. What is your profession? A. Iam a specialist in injuries and 


diseases of the spinal cord. 

* * * * * 

THE COURT: Will the Doctor's qualifications be conceded? 

MR. O'CONNELL: Stipulate, Your Honor. 

THE COURT: Thank you. 

Q. Doctor, did there come a time in your professional practice 
where you had occasion to examine Mr. Chris Jacobsen? A. Yes. 

Q. When have you examined Mr. Jacobsen, on what occasions ? 
A. Isaw Mr. Jacobsen first when he was a patient in Sibley Hospital in 
the spring of 1963, and the hospital records will reflect the exact date of 
that examination. He was subsequently seen by me at my office on the 30th 
of September 1965 and lastly in his own apartment on the 5th of October 
1965. 

Q. At whose request did you see Mr. Jacobsen while he was a pa- 
tient in the Sibley Hospital in 1962 or '3? A. Dr. Michael McInerney. 
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Q. Did you make an examination of Mr. Jacodsen in the instance 
of Your first seeing him at the Sibley Hospital? A. Yes. | 

Q. And what, if any, diagnosis or opinion did you come to as to 
his condition? A. It was concluded, following the history and the ex- 
amination of him at that time, back in the spring of 1963, that he had de- 
veloped an obstruction to the blood flow in the arteries to the left side of 
the brain. | 

Q. And what did you observe to be his condition at the time as a 
result of this occurrence? A. When I first saw him he had a defect in 
speech of a fairly major degree, but not a total loss of speech; and he 


had slight residual weakness, motor weakness or loss of motor power in 


the right arm and leg. 

Q. Then what can you tell the Court, based upon your | obearvation 
and examination of him the next subsequent occasion, what change, if 
any, in his condition? A. He was subsequently seen by me -- which I 
did not add earlier -- on the lst of March 1965. So that in total now he 

has been seen by me on four occasions, widely spread. 

THE COURT: Where did you see him in March '65? | 

THE WITNESS: At my office. This was the first time I had seen 
him in the office after he left the hospital. The examination at that time 
disclosed that this man had regained marked improvement jin both his 
speech capacities, which appeared to be his outstanding defect earlier, 
and had practically regained all useful function of the extremities on the 


right side. 
BY MR. WELCH: | 

Q. Then what were your observations of his condition and whether 
he had made further improvement on your subsequent examinations? 
A. When seen for the next time, which was the second time in the office 
and the third encounter with him, on the 30th of September 1965, his 
speech was described as being improved over that noted approximately 
six months earlier. His mind was considered to be alert and clear, and 


his responses were slow and considered to be characteristic of an 80 
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year old person. And he told me that he was living, was now living in an 
apartment on Van Ness Street. 

Q. And was it at the apartment on Van Ness Street that you saw 
him on the last occasion? A. Yes, it was at the apartment on Van Ness 

Street that I saw him on the last occasion, on the 5th of October 
1965. In other words, 15 days ago. At that time I carried out certain ob- 
ject identification tests, principally for the reason that his ability to iden- 
tify objects had been held up to doubt by earlier examining doctors. 

Q. Dr. Gallagher, did you make any inquiry, did you learn any of 
the details and facts of the surroundings and circumstances of Mr. Jacob- 
sen’s present mode of living and what help and assistance and so forth 
that he may have in the way of nursing and helping him with his routine 
affairs? A. Well, this was the reason I went to the apartment, because 
there were conflicting stories that I had heard, none confirmed. Sol 
went to his apartment and generally and as discreetly as possible in- 
spected his environmental situation, and I found him able to get up and 
move around his’ rooms by himself, to choose his own activities. There 
appeared to be a practical nurse there who was getting his lunch the day 
Il arrived and in general not nursing him or monitoring him in the manner 
of a sick person. 

Q. Have you been advised, in connection with your inquiry into Mr. 
Jacobsen's condition and environment, how his routine bills are paid and 
checks prepared and so forth? A. No. 

Q. Did you come to any conclusion, can you state an opinion to the 
Court as to Mr. Jacobsen’s ability to understand, comprehend, know what 
you were talking about, what you questioned him about, and so forth, dur- 
ing the course of your examination? A. Yes. As I stated earlier, I had 
a very pleasant conversation with him and then I decided tocarry out these 
object identification tests to see in fact whether or not he could identify 


common objects about him and make selections like a sensible person 
would. And I concluded that he was well able to do these things. 
Q. You understand, Doctor, that the matter pending here in court 
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in which you are testifying is a petition to have a conservator appointed 

for Mr. Jacobsen to make and take care of his affairs and routine circum- 
stances of his life. Have you found or reached an opinion in your own mind 
as to whether Mr. Jacobsen needs a conservator at this time? A. I'm 


sorry, Mr. Counsellor, I don't know what a conservator is. I can only 


guess what one might be. | 
Q. A conservator is a person appointed by the Court to take over 
and manage the affairs of a person, handle his assets and property, make 
such arrangements as need be for his maintenance and upkeep, take care 
of his expenditures, and so forth. A. I would think that Mr. Jacobsen 
does not need that kind of a person guiding his affairs. 
He certainly, because he is 80, needs somebody to do things for him. 
The common household things are certainly necessary, cleaning the a- 
partment and taking him out for a walk and answering the telephone in the 
manner of a secretary and doing the general foot running for him. 
* * * * * 
CROSS-EXAMINATION | 
BY MR. O'CONNELL: 
Q. Doctor, I believe you stated on your last visit that you had an 
object identification test, is that correct? A. Yes, sir. 
Q. What objects did you use, Doctor? A. I went through, Mr. 
Counsellor, a series of 12 questions in an effort to determine his ability 
to discriminate these things. 
Q. Did you use voice commands, Doctor, or were there objects 
placed out on the table and he had to use his own initiative? A. Both. 
Q. Did you find any distinction in his ability to obey'a voice com- 
mand as opposed to initial stimulus or written command? A. He was 
given no written commands by me in the evaluation of these tests. All 
of the requests and commands were addressed to him to give me this or 
do that, please, sir. | 
THE COURT: Doctor, were there any objects that you confronted 
him with that he was unable to identify? 


THE WITNESS: No, sir. 
BY MR. O'CONNELL: 

Q. Doctor, I don't mean to belabor the point, but did you say, like, 
pick up the ball and he would then get the ball? A. Yes. 

Q. Or did you tell him to pick up an object and tell you what it was? 
Could he do it? A. Well, I made it a little bit more difficult than mere- 
ly simple requests. I tried to make this as discriminate as possible. 

Q. Would you describe just what you diddo? A. Yes. For exam- 
ple, there were various objects in the living room of his apartment which 
could be used for testing. And I asked him for a drinking glass and he 
reached over and secured a nearby small china glass which happened to be 
atthe table at his elbow. I asked him next for his eye glasses, ina dis- 
tinction for glass terminology, so that his eye glasses could possibly be 
mixed up with a drinking glass, and he promptly took off his eye glasses 
and he handed them over to me. 

I asked him further for an ash tray, since we both smoke, and he 
gave me a nearby blue glass ash tray. I then asked him for a cigarette 
and he found a package on the table next to him and he gave me one. 

I asked him for some fruit and -- because I saw a bowl of fruit in 
the room, and he reached over and gave me an apple after I had asked 
him specifically for an apple as a second request in the same category, 
and there were apples and bananas in that bowl. 

I asked him for a table fork.’ His table happened to be set for lunch 
and he went over and secured this device for me. 

I asked him for a pencil, which was on a desk over in the room 
somewhere, and he gave me this. 

I placed alongside of him a package of cigarettes, a round ash tray, 
and a large rectangular ash tray, close to him, and asked him to give me 


the smallest square object on the table, and he handed over the package 


of cigarettes, and this was the smallest square object. 
I asked him for a spoon and he reached over and secured this for 
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I asked him for some candy, which was in a nearby jar, and he 
reached out and gave me three and he identified the three candies by 
name. They happened to be gumdrops, as I recall. | 

I asked him for a salt cellar, not a salt shaker, and I/also asked 
him for matches, and that was the 12th and last test because I was satis- 
fied by this time that he had been sufficiently examined. 

Q. Doctor, is there any distinction on conducting a test where 
there are not a row of objects together, so that he must minutely deter - 
mine, or where there is nothing centralized and he will go pack something 
up? Would the fact that there were several objects together tend to con- 
fuse him? A. Well, I put the objects together in order to purposely con- 
fuse him, Mr. Counsellor, and this was the reason I did this. ; 

Q. I'm sorry. From your testimony I understood that he would go 
to various parts of the room and procure these things? <A. No, I put the 
three objects close together, within reaching distance because, after all, 

he is 80 and I didn't want him tramping around the room like 16 
years old, and I put them handily within his reach. ! 

Q. Doctor, based upon your examination of Mr. Jacobsen is there 
any medical answer, from your examination, which might have Mr. Jacob- 
sen be able to perform this task on one day and unable to perform a simi- 
lar task on a previous day or two days before or a week before? A. Yes, 
I think this question has arisen with this man before. I think it depends 
on who and how this matter is done. I feei that if this man is maintained 

in a calm and proper attitude for a person of his age he would have abso- 
lutely no difficulty in making discriminative decisions. If/he were hustled 
or excited or pressured he would make mistakes, and so would I under the 
same circumstances. 

Q. Would you be as prone, Doctor, to make mistakes as Mr. Jacob- 
sen because of his mental condition? A. I think that I would be as prone 
to make mistakes if I were excited to the degree and it had the effect on 
me that it would on him. | 

Q. So is there something about his physical condition which tends 
to make him more excited than to a well person? A. Yes. 
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Q. And what is there about his physical condition which makes him 
have this abnormal or excessive reaction, I will put it that way? A. It's 
not abnormal, it's perfectly normal, and it concerns his age. 

Q. It has nothing to do with the strokes that he has had? A. In 
my opinion, no. 

Q. He has had how many strokes, Doctor, that you know of? 

A. They said three. 

Q. Is that Dr. McInerney? A. Iam not sure who said that. 

Q. That is your medical history that you received, that he has had 
three strokes? A. That is my understanding. 

* * * * * 

Q. Is Mr. Jacobsen capable of receiving bills and evaluating them, 
making the necessary communication to see that they are paid? A. I 
would think so. 

Q. Is he, in your opinion, capable of handling his financial affairs? 
A. It depends on his -- frankly, the proper answer would seem to be it 
depends on his abilities or his expertise or his professionalism. I don't 
know this. 

Q. But there is nothing in his illness, as far as you are concerned, 
which in any way limits it? A. The illness per se certainly should not 
deprive him of the ability to make decisions, providing he is expert enough 
to make them. 

THE COURT: In other words, assuming he was expert enough be- 
fore his illness ‘would his illness affect his expertise? 

THE WITNESS: In the acute stage, yes, but in the present stage 


and at his present condition, no. 


* * * * * 
Q. Have you ever heard of aphasia, is that it? A. Aphasia, yes. 
Q. Have'you ever used that term or heard that term used with re- 
gard to Mr. Jacobsen? A. Aphasia technically means a total deprivation 
of speech. This is a mute person who cannot understand what he hears, 


who cannot understand what he reads, who cannot speak, who cannot 
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appreciate music, who does not understand mimetic symbols. This is an 
aphasic person. | 

Q. Is there a medical term existing, Doctor, fora lesser degree 
of that? A. Yes. | 

Q. What is that called? A. It is called dysphasia.' 

Q. Is Mr. Jacobsen suffering from dysphasia? A. ‘Some. 

Q. And this dysphasia, then, affects these things to a limited or 
greater extent that you have just enumerated, is that correct? A. Af- 
fects what things? 

Q. I believe that you, in giving your definition of aphasia, the in- 
ability to hear music, the inability to speak, I believe you listed several 
things there. So that if he is suffering to an extent from dysphasia would 
that mean that he is suffering these limitations to a lesser or greater ex- 
tent? A. Not entirely, Mr. Counsellor, because he might be able to very 
well, and is able, as a matter of fact, quite well to understand what is ad- 
dressed to him; and you may say, well, it takes time for him to utter a 
reply because he has a motor disturbance in getting out an answer to you. 
This doesn't mean that the answer is not in his head or in his brain or in 
his intellect. It means that he has a delay in issuing a reply to you. 

THE COURT: That is just a physiological matter, is it not, not a 
mental matter; is that it? 

THE WITNESS: It's not a mental matter; it's a physiological mat- 
ter. | 

Q. Would this physiological disturbance, Doctor, cause him to give 
an incorrect answer such as calling today, if today were Wednesday, pos- 
sibly Friday, when he really means to say Wednesday? A. He could do 
this, yes. | 

Q. Would this apply to numbers as well? A. It could. 

Q. Did you attempt to test him on his ability to handle even the 
most simple mathematical computations? A. No. | 

Q. Do you know whether or not his ability to handle mathematical 
computations has been impaired by his illness? A. No. 


x * * 


Q. Are you familiar with the Babinski test? A. Yes. 

Q. And do you recognize that as a validtest? A. Yes. 

Q. Did you perform such a test on Mr. Jacobsen? A. Not recently 
I have not. I certainly did when he was in the hospital initially; no doubt 
of that. 

x *x * * * 

Q. Doctor, did you attempt to see whether or not Mr. Jacobsen 
was able to recognize any pictures in the papers or anything along that 
line? A. Yes, I did. 

Q. Was he able to? A. WhichI haven't listed here and which I 
gave to Mr. Lynch, who was in attendance at the time, who brought me 
to the apartment. I took an issue of Life Magazine and on one page there 
was an old-fashioned horse and buggy, with a child or a couple of children 
mounting the beggy, and Iasked him what this was. This is an object 
you don't see on the streets today, so I picked what I considered was a 
difficult subject to identify, and he correctly did so. 

Q. Because of Mr. Jacobsen's age he would be familiar with that 
object, would he not? A. Yes. 

* * 

BY MR. O'CONNELL: 

Q. Doctor, just one further question. Did you ask Mr. Jacobsen 
to read or examine whether or not he was capable of reading? A. Yes, 
I gave him something to read in print at the top of a page, an advertise- 


ment, and I used print or, rather, I indicated print not more than, I 


would say, a quarter of an inch high. He was slow, but he got it out. In 


fact, he made one mistake in the series of eight or ten words. They were 
advertising something; I think it was a Kelvinator washing machine or 
something such as that. 
* * * 
ROBERT E. LYNCH 
called as a witness by the Respondent, having been duly sworn, was 


examined and testified as follows: 


* * 
DIRECT EXAMINATION BY MR. * WELCH: 
Did there come a time when you met and became acquainted 


. Chris Jacobsen? A. Yes. 
How long ago was that? A. 48 years ago. 
* * * | * 
Have you had frequent contact with him over the years? A. 
For the first ten years very little, but from that time on very frequently. 


* * * * * 


Q. What would be some of the luncheon occasions? A. For many 
years Mr. Jacobsen had a practice of lunching at the old Madrillon Hotel 
which was in the Washington Building, and there would be anywhere from 
eight to twelve people at that luncheon table every day. Some of the vice- 
presidents of his bank would be there, some business associates, friends, 


lawyers. I was asked frequently there. Sometimes I accepted, other 


times I didn't. | 

I have had hin as my guest to luncheons. I have had him as my 
guest to affairs, I think the Bar Association dinners, Friendly Sons of 
St. Patrick's affairs years ago when I was a member of ie for many 


years, and other similar situations. 
Q. You didn't mention the Washington Hotel. A. At the Washing- 

ton Hotel, after the Madrillon closed, it continued there at the Washing- 
ton Hotel, and that was right across the street from -- 


* * * * | * 


Q. Did there come a time when you rendered any professional 
service for Mr. Jacobsen? A. Yes. 

Q. When was the first? A. The first was in the summer of 1964. 
There had been some question as to whether or not he should continue to 
send his wife large sums of money and it was decided, in view of the fact 
that she had inherited in excess of $350,000, that because of his prior 
payments to her that they should stop. And she was advised of that fact. 

Q. And were there any other of his affairs that needed legal 

| 


128 


professional advice that you became interested in subsequent to that? 

A. Yes. I think I should mention also that Mr. James Wilkes was a 
close personal friend and also his personal legal advisor, and Mr. Wilkes 
was ill at the time. I think, when he consulted me. 

Also, in August or September of 1964 Mr. Jacobsen had several 
notes where he had loaned persons money and there was a question as to 
whether or not these people should be asked to pay it because of the fact 
that he was ill and his expenses were relatively heavy. It was discussed 
with him and it was discussed with his son, and at first he said he didn't 
want to do it. Itiwas discussed with him again and he was told that it may 
be well because some of these people may have just forgotten it or may- 
be they weren't going to pay it and to remind some of them. And it was 
done, and he authorized me and he signed an authorization for the bank 
to Zive me all the information available oa those notes. 

I went to the bank, gave it to Mrs. Lanahan. She took me to the 
note teller and all the information was made available. 

As a result of that I proceeded to check with these various people 

and as a result collected a fairly substantial sum of money. 

Q. Are those the notes that have previously been mentioned as 
having been in his d2sk or in the dank at the time he was taken ill? 

A. Taney have been mentioned. Where they were before I don't know, 
but when I saw them they were with a note collection teller. 

* * = * * 

Q. With respect to you coming into the case in connection with this 
petition for coaservatorship, when did you first learn of that and now did 
you become professionally interesied in it? A. I learned of that through 
a letter from Mr. O'Connell in reply to mine about the Social Security 
checks which Mrs. Jacobsen was holding. He told me that he was filing 

a petition or had filed a petition. 

I called Mr. Jacobsen's son and possibly his daughter and advised 
them of that, but I did not advise Mr. Jacobsen for the reason that it was 


just a day or two before Christmas and I determined it was an 
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inappropriate time to bring up the fact that his wife was gig this 


type of suit against him at that time of the year. 

Q. When did you first discuss it with him with respect to when it 
became known to you? A. Shortly after the first of the year, within a 
day or two after New Years, and his son called me and told me that they 
had talked together and that he would like for me to take and defend it. 

I went down and had a long conference with him. If I recall cor- 
rectly, the first conference his son was present, and I went over it with 
him in detail and asked him if he wanted to resist it and he said he did. 

Q. Can you tell the Court whether or not, in the manner of the dis- 
cussion of the allegations of the petition andthe substance of itand the relief 
sought under it, whether Mr. Jacobsen understood what you were talking 
about, knew what the situation was and was capable at thattime of making 
a decision? A. I think he was. In fact, it is my opinion and judgment 

that he was able to make a decision. | 

Q. Did there ever come a time when there was any question raised 
by anybody about you remaining in the case as counsel for Mr. Jacobsen? 
A. Yes. There was a hearing, some preliminary hearings in June of 
1965. At that time Mr. Keogh, the guardian ad litem, filed an affidavit 
which among other things said -- Iam giving you the substnace of this -- 
that Mr. Jacobsen wanted either me out of the case or he wanted another 


lawyer; I forget just how it was phrased. But in any event, when that 
came out I went down to see Mr. Jacobsen that same afternoon and called 
his son. I told him I wanted him to be present. And I talked with him 
and I asked him specifically, I said, Do you want me? Because if you 
don't I will leave this case immediately. And he said, I lwant you. And 
his son was there and verified that. 
Also, at the time when Mr. Keogh brought that out pole Mr. Keogh 
then, in open court, that I was only two blocks away from Mr. Jacobsen's 
apartment; if anything like that had occurred I would have much appreci- 
ated if he had called me and I could have been down there in two minutes. 
THE COURT: If anything like what occurred? | 
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THE WITNESS: Like he wanted me out of the case; and if he said 
that to Mr. Keogh or to anybody else I would have dropped out of the 
case immediately. 

BY MR. WELCH: 

Q. Well, you did take it up with him in the presence of his son 
Charles? A. I did. 

Q. Now, then, during the course of the proceedings with respect 


to this petition for a conservatorship did you have contact with the 
guardian ad litem? A. I did. 

Q. And in what respect? A. I talked to Mr. Keogh and told him 
that I knew Mr. Jacobsen and was going to represent him and told him 
that I knew his'son. I am sure I met his daughter by that time. I knew 
most all of his friends. I knew all of his close immediate friends, such 
as Mr. McRae, Mr. Colby, Tom Reynolds, and other persons who would 
know Mr. Jacobsen over many years, and I would do anything I could to 
facilitate his investigation. 

Thereafter, I had a conference with Mr. Keogh early in January 
of 1965 in his office and at that time we discussed the case. He had 
seen Mr. Jacobsen, Jr., Charles Jacobsen. He had seen Mr. McRae. 
My recollection is he had also seen Mr. Jacobsen at that time. And he 
talked and we talked and he said -- finally it came up, in a way in which 
I can't recall now, but the question of a conservatorship came up and if 
that were the fact, who would be a conservator; and it came around as 
to whether he should be conservator, and I said in my opinion, if it ever 
gets to the point -- keep in mind the fact that Mr. Jacobsen is opposed 
to any type of conservatorship and I am opposed to it, that I think that 
the bank should be a conservator. And he said, I remember specifi- 
cally, Well, you think more of the bank than you do of me. And I said 
it isn't a case of who I think more of, it's a case of what should be done. 
And I said I am unalterably opposed to any conservatorship. 


* * - * 
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| 
Q. Have you from time to time during the course of these pro- 


ceedings discussed the issue of a conservator with Mr. Jacobsen him- 
self? A. Ihave. 
Q. And what can you say to the Court with respect to your conver- 


sations, whether you and Mr. Jacobsen conversed intelligently and he 

knew your questions and the discussion and the responses and so forth? 
A. He knew it and he was never in favor of a conservatorship. He was 
always opposed to it. 

* * « * * 

Q. Mr. Lynch, has there been any occasion for any discussions 
with Mr. Jacobsen since you had begun to act as his counsel with respect 
to the sale of any real estate or the sale of any rights pertaining to real 
estate? A. The same property that Mr. Reynolds discussed on the 
stand this morning with regard to the 13th Street property, which was 
occupied by the Roumanian Inn, a restaurant, that was the last remain- 
ing piece of property in Mr. Jacobsen's father's estate, and it was a very 


small piece of property. I had understood that they had it put on the mar- 
ket a year or two ago for sale at $65,000 and they were unable to sell it. 
It was later sold this year for $85,000 on what everyone regarded as 
favorable terms. I talked to Mr. Jacobsen about it. I understand Mr. 
Reynolds talked with him also. He knew about it, he knew the restaurant, 
he had been there many times, I presume, when he was, at the bank from 
time to time. And he was one of four heirs and all the other four heirs 
consented and requested that it be sold. | 
The bank had its Appraisal Committee, of which | believe Mr. 
| 
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Thornton Owens, who has qualified in this court many times as an ap- 


praiser, was one of those members of the committee, and baci thought 
that the price of $85,000 was a very favorable price. 
Q. Did there comea time when there was any other dealing or mat- 
ter pertaining to the sale of any property rights or anything perenne to 
real estate that you discussed with Mr. Jacobsen? A. In the spring of 
1965, this past spring, the precise time I can "t tell when it first arose, 
but either I called Mr. O'Connell or he called me with regard to conversa- 
tions with the Washington Suburban Sanitary Commission, who were en- 
deavoring to take and obtain the right-of-way to lay water and sewer lines 
through the Persimmon Tree Road property, which is located on Persim- 
mon Tree Road and which is the home of the Jacobsen family. 
I talked with Mr. Robertson of that Commission on several occa- 
sions. Iam sure Mr. O'Connell did. We talked about it together. I talk- 
ed to Mr. Jacobsen about it on several occasions, at least three times. 
The problem was that they had to get a water and sewer line through 
to another area, they wanted to put it through here. I discussed it and we 
arrived at an agreement. Mr. O'Connell worked out a great deal of it. I 
discussed it with Mr. Jacobsen that he would have a water and sewer line 
through there, that the Commission would authorize them, if they wished 
to attach to that and use the facilities of the water and sewer line. AndI 
thought it was an extremely valuable right, and not only that, but 


they paid Mr. and Mrs. Jacobsen for it. 
Now, they sent the regular normal right-of-way document to be 
executed. Mrs. Jacobsen signed it and Mr. Jacobsen signed| it, and I dis- 
cussed it with him and he understood it, and we got paid for it and we 
divided the proceeds. 
Q. What, if any, factors did Mr. Jacobsen, to your knowledge, take 
into consideration in agreeing to the sale of these rights to the Sanitary 
Commission? A. Well, I think that he discussed the fact that there 
would always be water and sewer there, not only for the house itself but 
for any possible development; possibly maybe five or ten years from 
now it may be an inappropriate place to maintain a large residence and 
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if they wished to divide it up in lots they would have water and sewer 
available on the premises. 

Q. Was that discussed with him? A. It was discussed with him 
and he understood it. 

Q. Mr. Lynch, have you been present at discussions of matters 
pertaining to Mr. Jacobsen's affairs in the company with other persons 
such as Mr. O'Connell and Mrs. Bourne, Mr. Jacobsen's daughter, and 
Mr. Charles Jacobsen, his son? A. The one time I remember, this 

was a personal affair of his, it occurred in the spring of 1965. 
Mr. O'Connell had raised a point that Mr. Jacobsen wanted to come back 
to his wife and wanted to have the telephone number given to her and he 
was insisting that someone was exercising pressure. 

Well, I said, If you think that why don’t we come down to Mr. Jacob- 
sen’s suite and let’s talk with him. And I told his son to get ahold of his 
sister and to come there also because I wanted everyone to hear exactly 
what was said. 

And that took place, as I say, sometime in the spring of this year. 
Mr. O'Connell was there. We talked with Mr. Jacobsen, and the same 
points that Mrs. Bourne went over this morning. Number one, as to 
whether or not he wished his wife to have his telephone number, and he 
said no, he did not. And the other one was whether or not he wanted to 
go home and live at the Maryland home, and he said no, he didn't. And 
the third one was whether he wanted her to be a visitor, and he said no. 
There was other discussion. That didn’t occur in a matter of a minute. 
It was, I presume, 15 minutes, a half an hour we were there altogether. 

Q. Did there come a time recently when there was a conference 
at Mr. Jacobsen’s apartment in which you and Mr. Keogh participated? 
A. Yes. 

Q. Will you tell us when that was and what it was? A. That was 
September 28th, just last month. Mr. Keogh had called or written me 
that he wanted to see Mr. Jacobsen, and I made an appointment with him 
and I met him at Mr. Jacobsen's apartment. He sat down and talked with 


Mr. Jacobsen, asked him several different questions, how he was getting 
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Do you like it here? He said, Fine. 

Wanted to know whether he had seen his doctor Reet. And he 
said, Yes, last week. That was the fact; he did. 

He wanted to know the doctor’s name. And he could not think of Dr. 
McInerney at the time, but I suggested to Mr. Keogh if he mentioned Dr. 
Mcinerney's name he would probably recall it, and he did. | 

He asked him who was his lawyer. And he pointed to me. And Mr. 
Keogh said, Well, who is he? And he said, That is Bob Lynch. 

He says, Do you have another lawyer? And he says, Yes. He said, 
Who? He said, Well, he is sick now. I think he may have said Jimmy 
Wilkes or he may have said he is sick. He said, No, I mean another law- 
yer. And Mr. Jacobsen says, Yes. And he said, Who is it? | | And he 
couldn't think of Mr. Welch's name. And Mr. Keogh says, well, why did 
get him? And Mr. Jacobsen says, Well, I'd rather not discuss that. And 
in about five or ten minutes Mr. Keogh came back to that again and want- 
ed to know why he retained another lawyer besides Mr. Lynch, and Mr. 
Jacobsen again reiterated, I don't wish to discuss it. 

I might mention, however, that I had discussed with Mr. Jacobsen 
the reasons why I felt that another lawyer should be in this case at the 
time of trial, and before this conference he had met Mr. Welch and talk- 
ed with him at his apartment. | 


* * * * | * 
| 


Q. Mr. Lynch, based upon your observations and your professional 
and personal contacts with Mr. Jacobsen, what is your own| personal im- 
pression and opinion as to his capability of understanding matters pertain- 

ing to his affairs, discussing them intelligently, making decisions, 
and so forth? A. I think he is capable. It is my judgment that he is cap- 


able. 
THE COURT: Capable of what? 
THE WITNESS: Of making good decisions, of sowie and under - 
standing what he does and the nature and effects of his acts. If he signs 
a paper he knows it's a check. If he signs a deed he knows it's a deed. 
He understands it. He gives intelligent responses. 
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It's necessary to talk with Mr. Jacobsen not as rapidly as one would 
talk with another person. One has to go relatively slowly. You don't talk 
in the same -- aS fast or as rapidly as Iam talking now. But if you go 
over something quietly with Mr. Jacobsen you have no trouble at all. 

BY MR. WELCH: 

Q. Considering Mr. Jacobsen’s illness and the physical problems 
that he had and the hospitalization he had and so forth, do you have an 
opinion as to the circumstances under which his oral testimony by depo- 
sition was taken? A. His deposition was taken in February of this year 
and on January 14th he hada setback. Whether it was a stroke or not I 
don't know. I have heard it was, I have heard it wasn't. I don't know. In 

any event, he was sick for some time. He was getting over that. 
This was into February, the latter part of February when the deposition 
was taken. The morning the deposition was taken the reporter was late 
due to a storm, and Mrs. Jacobsen came in. They greeted each other 
warmly and while we were waiting for the reporter she started talking 
with him and talking rapidly and fast and old times and new times and 
everything else, she couldn't get this, she couldn't do that, and finally 
after about 15 or 20 minutes of it I told her that she would have to stop, 
that Mr. Jacobsen was there to try to take a deposition and I didn't want 
his mind taken and put up and filled with personal things, let him be quiet 


and settled and try to take and answer the questions of Mr. O'Connell. 


Mr. O’Connell didn't interpose any objection to that and she remained 
quiet until the reporter came. 

At that time there was Mr. O'Connell present, who I don’t think he 
had met Mr. O'Connell before. Mr. Burke was present for Mr. Keogh. 
I think Mr. Keogh was then in Florida so he sent his associate down there. 


The reporter was new to him. Of course he knew me. 


* * * * 
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CROSS-EXAMINATION 
BY MR. O'CONNELL: 


* * * * | * 
| 


Q. You are aware how Mr. Jacobsen's finances are handled, are 
you not? A. Generaily, yes. 
Q. What is his monthly pension? A. His monthly pension, if I may 
summarize it, I think it comes in two different sections. It comes toa 
total of $18,000 a year, less certain deductions, withholding, medical pay- 
ments, things of that sort, which would bring that down to I think between 


thirteen and fourteen hundred dollars a month. 
| 
* * * * * 


| 
Q. Now, the few months preceding August of 1964 do you know what 
the hotel bills were running? A. I only know from what has come out in 
depositions. I was not checking any records for Mr. Jacobsen. 
I don't know whether it was '64 or '63, but there was a time when 
the hotel bills appeared to be high. However, at that time the hotel was 
not only taking out its $800 a month, it was taking out for all of the 


food charges for Mr. Jacobsen, plus the food charges for the nurse, plus 
| 
the payments of all the nurses' salaries, and incidentals such as cigarettes, 


because everything was charged. | 
THE COURT: How much was the rent of the suite? 
THE WITNESS: The rent of the suite was $800 per month. And the 
nurses totaled almost $1,500. So there you have $2,300 right there. Then 
you figure food on top of that at hotel prices. It did run high. 
BY MR. O'CONNELL: 
Q. There were several months, were there not, ina rows where 
the bill exceeded $3,5007 A. I won't say how many months there were, 
Mr. O'Connell, but I think there was one month where it was thirty-three 
or thirty-four, when the hotel was paying all bills, that they ran high. 
Now, Mr. Jacobsen at that time would send down and get checks 
cashed -- wouldn't get checks cashed, he would just draw cash from the 
desk, and if he wanted to take and make a gift to his daughter-in-law, 
who was the widow of his son John, he wanted to give her $100 or $200, 
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why, he would send down and get it. That would be reflected in some of 
this money. Or if Mrs. Jacobsen was coming in, he wanted to give 
her $100 or $500, it would be reflected in this. 

Q. Did he quite frequently give money to his grandchildren? A.I 
understand that he gave money to his grandchildren on all birthday occa- 
sions, Christmas, and probably Easter: and I think if they came in to see 
him he would probably give them a ten or twenty dollar bill. 

x ! x x * * 

Q. Now, with regard to Mrs. Lanahan’s participation in the han- 
dling of Mr. Jacobsen's affairs, as his lawyer are you under the impres- 
sion that she is acting as an officer of the bank here? A. Mrs. Lanahan 
is acting because Mr. Jacobsen is a senior retired officer of the bank and 
everyone in that bank from the president on down would do anything at any 
time for Mr. Jacobsen, and she is doing this with the full knowledge of the 
officers of the bank and if some bank time is taken on it she is not criti- 
cized. 

The number of checks, incidentally, are relatively few, his tele- 
phone bill, his laundry bill, his rent check, and maybe one or two others; 
very, very few checks. 

Q. Is it your understanding, Mr. Lynch, that the bank assumes re- 
sponsibility for Mrs. Lanahan’‘s actions with regard to this account? 

A. I would say that whether the bank assumes responsibility for it legal- 

ly I don't know, I am not attorney for the bank; but I will say there is no 
responsibility there because nothing has been done, that I know of, 

which wasn’t proper. They are all necessities and they have been paid. 

* * * * * 

MR. WELCH: If the Court please, the oral testimony of Mr. James 
Wilkes was taken by deposition in this case May 12, 1965. We had hoped 
and expected that Mr. Wilkes would be able to come to court and testify, 
but unfortunately that is not so and here is a letter from his physician 
(handing). 

THE COURT: Have you shown this to Mr. O'Connell? 
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MR. WELCH: I think counsel has a copy of this. 

MR. O'CONNELL: I have been furnished a copy of it, Your Honor. 

MR. WELCH: I would like to offer this and have it admitted in evi- 
dence and on the strength of it I would like to read into the record por- 


tions of Mr. Wilkes" deposition. 


* * * * * 
| 


THE COURT: It makes no difference who took the deposition. 
Counsel who offers a deposition in evidence makes the deponent his wit- 
ness, rather than his opponent's witness. 


Iam going to allow it. 


* * * * * 
| 


MR. WELCH: Line 1 of page 4, which merely carries over his 


answer. 
| 

On page 5 of the deposition I would like to have read into the rec- 
| 
| 


ord from line 7 to the bottom of the page. 


* * * * * 
\ 


MR. WELCH: Page 6 and 7 and 8 in their entirety. | 


* * * * | * 


MR. WELCH: On page 9, beginning at the top, just about two- 
thirds of the way down, to the 8th line from the bottom. 


* * * ™ * 


MR. WELCH: Page 10, all of page 10 except the first two lines. 


* * * * * 


MR. WELCH: All of page 11 except the last five lines at the bottom. 
I 

* * * | * 

| 


MR. WELCH: All of pages 12, 13 and 14. 


* * * * | * 
| 


MR. WELCH: Skip all the way over to page 20, and the last ques- 


tion on page 20, all of page 21 and the top five lines on 22. 
* * * * * 
MR. WELCH: Page 23, the last question, about eight lines from 

the bottom of the page. 


* * 
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MR. WELCH: Now I have marked, Your Honor, pages 24, 25, 26 
and 27, but I think that the material there has been pretty well covered 
by other testimony. However, I will indicate those. 

= * * * * 

MR. WELCH: Page32, one question and answer, lines 10 to 14, 
‘Let me ask this.” 

x = * * * 

MR. WELCH: The first nine lines on page 39, which constitutes 
the answer to the last question on 38. 

x = * * * 

MR. WELCH: The question at the bottom of page 42 and the an- 
swer at the tope of page 43. 


= = 


MR. WELCH: All of page 46. 


= =x x 


MR. WELCH: The first 11 lines of page 47. 

= = x * * 

MR. WELCH: On page 53, the one question and answer just be- 
low the middle of the page, "In your opinion is Mr. Jacobsen." 

x x x * 

THE COURT: Respondent rests? 

MR. WELCH: Yes, sir. 

x « * * 

THE COURT: What section of the Code do you refer to? 

MR. O'CONNELL: Title 21, Section 501, Your Honor. 

THE COURT: You do not contend, do you, that this is mandatory 
and that the Court lacks discretion in the matter? 

MR. O'CONNELL: I believe if Your Honor were to determine 
that by reason of physical incapacity, or any one of the other sections 


enumerated here, that he was physically incapable of caring for himself, 


I believe under the language Your Honor would be bound to appoint a 
conservator. Having made the factual determination that this condition 
exists, I believe it is no longer discretionary with Your Honor, it is 
mandatory. 
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THE COURT: The section says: If an adult person, and so on, is 
unable by reason of advanced age, mental weakness not amounting to 
unsoundness of mind, or physical incapacity, properly to care for his 
property, the United States District Court for the District of Columbia 


may, upon his petition or the sworn petition of one or more of his re- 


latives, and so on, appoint some fit person to be conservator of his 


property. It says may. | 
MR. O'CONNELL: Under the use of the term may there, Your 
Honor, it would appear from that language that it would be discretionary. 
THE COURT: The Judges of this Court have always construed 
that section as not being mandatory but as conferring discretion. 


* * * * | * 


OPINION OF THE COURT | 
THE COURT: This is a petition of Edna Parker Jacobsen for the 


appointment of a Conservator for her husband Christian Fj Jacobsen. 


The Respondent resists the appointment of a Conservator and in this 
position he is actively supported and sustained by an adult son and 
daughter who, themselves, are in middle life and who are children of 
a prior marriage. The Petitioner asks in her petition that she be ap- 


pointed Conservator. 
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The Respondent is a gentleman 81 years old who is of considerable 
means. His estate amounts to between $800,000 and $900,000. Most of it 
is in the form of stocks of substantial business concerns, banks, public 
utilities, and other similar concerns. A considerable atacunt is in bank 
accounts. There are also two pieces of real property located in Mont- 
gomery County. One of them is a home in which the parties previously 
lived and which is still being occupied by the petitioner. The Petitioner 
and Respondent have been living separate and apart for some time. 

The Respondent was for many years the president of a large bank 
in this city, the National Metropolitan Bank, which later merged with the 


American Security & Trust Company, another large financial insti- 
tution. Upon the merger the Respondent became vice- -chairman of the 
Board of the American Security & Trust Company. He has recently re- 
tired and is receiving a large pension or retirement annuity, which is 
also a part of his assets. | 

Late in 1962, while he was a patient at Sibley Memorial Hospital 
for some other ailment, he had a stroke. The evidence indicates that 
the consequences of the stroke were quite severe at the time. He, how- 
ever, improved quite considerably and in the spring of 1963 he left the 
hospital. He did not want to return to his home and resume life with his 
wife, however, and rented a suite at the Washington Hotel in downtown 
Washington, located across the street from the bank that he had served 
so many years. He continued to live at his suite in the Washington Hotel 
until the summer of 1965, when he decided to move to quarters that would 
be less expensive. He stayed three or four weeks with his daughter, who 
lives with her family in suburban Maryland, and then sented an apartment 
in the City of Washington, where he is now living. 

Ever since his stroke he has had continuously and still has nurses 


around the clock, 24 hours a day. However, the evidence is overwhelm - 
ing to the effect that he has had, though not a complete recovery, 

a very good recovery. His power of speech has returned to him without 

any impediment, he is able to move around almost as he had before his 


stroke, but what is most important is that his mind is clear. He can 
| 
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discuss matters, understand them and pass judgment on financial affairs . 

He has been spending less than his monthly income, if his pension 
and the income on his investments are pooled into a single fund. The re- 
sult is that the dividends have been accumulating and have enlarged the 
corpus of his estate. 

It is clear, therefore, that this is not a case of a tottering old man 
who is squandering his property, not knowing what to do with it, or is in 
danger of squandering it. By reason of his banking training of many years 
he apparently has instincts and judgment that would prevent him from dis- 
Sipating his assets. There appears to be no danger of that. He has open- 
ed a custodian account in the American Security & Trust Company, of 
which he was an officer for many years and with whose personnel he is 
thoroughly familiar. By means of this custodian account all of his securi- 
ties were placed in the custody of the American Security & Trust Company, 

which receives the income from his various investments. The cus- 
todian agreement expressly directs the bank to accumulate the income 
and principal in cash until further instructions and to send quarterly 
statements. The Court observes that although this agreement was signed 
in July 1963, some time after the respondent had his stroke, he person- 


ally signed this agreement and, to the Court's unpracticed eye, there ap- 


pears to be no sign of a tremor in the signature. 

His current expenses are handled in the following manner. One 
Margaret Lanahan, who is an official of the American Security & Trust 
Company, had for many years been his secretary while he was an offi- 
cer of the bank. She is handling his checking account. Either his head 
nurse or his son, who sees him almost daily, and at times his counsel, 
go over current bills with the Respondent. He approves the bills. They 
take the bills so approved over to the bank to Miss Lanahan, who types 
out the checks to correspond to the bills. The checks are then returned 
by hand to the Respondent who signs each of the checks, and the checks 
are then mailed to the drawees in payment of his bills. These checks 
are drawn on an account in which his pension is deposited from month 
to month. 
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Consequently, as has been stated, there is no danger of his assets 
being dissipated or squandered. They are being carefully handled, inso- 
| 


far as securities are concerned, by a large financial institution in a cus- 


todian agreement, and insofar as the payment of his bills are concerned 
there are satisfactory arrangements to handle them ina proper manner. 
The Court is not unmindful of the fact that it is a blow to one's 
pride to have a Conservator appointed and such a slow should not be in- 
flicted unnecessarily. | 
The Court would be inclined to come to a different conclusion if 
the Respondent was living alone and had no one to assist him in taking 
care of his investments and no one to help him pay his bills, but he has 
assistance of the type indicated and no further assistance of a formal 
character appears necessary and no reason appears why he! should be 
deprived of the power to dispose of his property, which a Conservator - 
ship implies. 
The petition prays that the Petitioner be appointed as| Conservator. 
There has been no proof, beyond the statement that the Petitioner is a 
member of the Bar, showing the Petitioner's capacity to manage the 
large estate owned by the Respondent. The fact that apparently there 
has been an estrangement, no matter for what reason -- and it is 
not the Court's function to intrude into the reasons -- would be a reason 
why the Petitioner should not be appointed. Moreover, the (Court is im- 
pressed with the fact that at one time the Petitioner took possession of 
the Respondent's securities. To be sure, she did not violate any legal 
duty because she had access to his safe deposit box. Nevertheless, it 
was an arbitrary act. The securities eventually were returned. 
One other circumstance might be mentioned. The Respondent's 
son is very close to him. He sees him almost daily and he can be of 


great assistance to the Respondent, in addition to the other arrange- 
ments that have been summarized. | 
Under the circumstances the Court is of the opinion that it has 


been demonstrated there is no necessity or even desirability for the 
| 


appointment of any Conservator whatsoever in this case. | 
| 


142 


The Petition is dismissed on the merits. 
A transcript of this oral decision will constitute the findings of fact 


and conclusions of law. 


x x 


[Filed November 3, 1965] 


ORDER AND JUDGMENT 


This cause having come on for trial hearing before the Court and 
the parties having presented testimony and evidence, the report of the 
Guardian ad Litem, and the cause having been argued by counsel for the 
respective parties whereupon the Court having orally made its finding 
of facts and conclusions of law, it is by the Court this 3rd day of Novem- 
ber, 1965, 

ORDERED that judgment of the Court be and is hereby entered in 
behalf of the Respondent, Christian F. Jacobsen, and that the Petition 
for Conservator filed herein by Edna Parker Jacobsen be and the same 
is hereby denied and dismissed with prejudice. 


/s/ Alexander Holtzoff 
JUDGE 


SEEN: 


/s/ Edward C. O'Connell 
Attorney for Petitioner 


/s/ Michael F. Keogh 
Guardian ad Litem 


[Filed November 24, 1965] 


NOTICE OF APPEAL 


| 
Notice is hereby given this 24th day of November, 1965, that Edna 
P. Jacobsen, Petitioner, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 


entered on the 3rd day of November, 1965 in favor of Respondent and 


dismissing petition for appointment of a conservator. 


/s/ Edward C. O'Connell 


Attorney for 


Petitioner Edna P. Jacobsen 


United States Court Of Appeals 


for the District of Colmbia Circuit 


FEB auc 14 1966 


"ath as 
Ginited States Court of Sppeais 


No. 19,877 


EDNA P. JACOBSEN, 
Appellant, 


ve. 


CHRISTIAN F. JACOBSEN, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


H. MASON WELCH 
WALTER J. MURPHY, JR. 
WELCH, DAILY & WELCH 


1511 K Street, N. W. 
Washington, D. C. 


Attorneys for Appellee 


WELCH, DAILY & WELCH 


1511 K Street, N. W. 
_ Washington, D. C. 
Of Counsel. 


STATEMENT OF QUESTIONS PRESENTED 


1. Appellee submits that the first question presented is whether 
the trial Court committed error as a matter of law in refusing to order 
a conservatorship when there was substantial evidence that the respond- 
ent was able to properly conduct his affairs and care for his property 
with the assistance of his family, former business associates and pro- 


fessional advisors. 


2. Appellee submits that the second question is whether the 
Court was deprived of probative evidence by refusing to have the re- 
spondent demonstrate a speech defect about which there was already 
before the Court medical and lay testimony. | 


(iii) 


INDEX 


STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trial Court's Finding that the Respondent 
Was Properly Caring for His Property Was 
Correct and Within the Fact Finding Function 
of the Trial Court and Not Reviewable on 
Appeal Unless Clearly Erroneous 


The Trial Court Properly Exercised Its 
Discretion in Refusing To Permit the 
Petitioner To Call the Respondent as a 
Witness and the Trial Court Was in the 
Exercise of Its Proper Discretion in Requiring 
the Petitioner To Select Those Portions of the 
Respondent's Deposition Upon Which the 
Petitioner Intended To Reply Rather than 
Submitting the Deposition in Toto 


CONCLUSION 
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STATEMENT OF THE CASE 


Appellee. 


This is an appeal from a final order of the United States District 


Court for the District of Columbia entered on November 3 


, 1965 dis- 


missing a petition for appointment of a conservator (J.A. 2). The mat- 
ter was tried before the court without a jury; the court's findings of 


fact and conclusions of law are contained in an oral opinion rendered at 
the conclusion of the case (J.A. 188 - 142). 


The complaint below, filed on December 21, 1964, was for appoint- 
ment of a temporary and permanent conservator for Christian F. Jacob- 
sen (hereinafter called respondent), pursuant to Title 21, Section 501 of 
the District-of Combia Code (1961 ed.)’ (J.A. 2). Petitioner, respondent's 
wife Edna P. Jacobsen (hereinafter called petitioner), requested that she 
be appointed conservator. The petition alleged, in the language of the 
applicable statute, that respondent was, by reason of advanced age, men- 
tal weakness not amounting to unsoundness of mind, and physical incapac- 
ity, incapable of properly caring for his property. Supporting affidavits 
and statements of physicians who had examined respondent were sub- 
mitted. Michael F. Keogh, Esquire, appointed guardian ad litem on 
December 21, 1964, filed a report and recommended appointment of a 
temporary conservator and further medical examinations (J.A. 2). 


On October 18, 1965 the matter was heard by the Court. The evi- 
dence established that the petitioner was the second wife of the respond- 
ent, and that the respondent was retired from the banking business, and 
that he was 81 years of age, and that his estate was valued at approxi- 
mately $800,000.00 to $900,000.00, consisting of stocks and bank accounts 
and real property, the latter of which was occupied and actively managed 
by the petitioner. 


There was no dispute that the respondent suffered a stroke in the 
Fall of 1962 for which he was hospitalized for a considerable period of 
time at Sibley Hospital. Following his discharge from the hospital the 


: The conservatorship provisions of the D. C. Code were amended in 1965, but 
the amendments did not become effective until 1966, after this action was con- 
cluded. See Title 21, Section 1501 (Supplement V, 1966 ed.). 


respondent determined that he did not wish to return to his residence in 
suburban Maryland but preferred to live in downtown Washington in 
close proximity to his friends and former business associates. A suite 


of rooms was rented in the Washington Hotel and arrangements were 


made for twenty-four hour nursing and to have the hotel pay all of the 
respondent's, Mr. Jacobsen's, bills and to advance what cash he might re- 
quire and to provide meals for the respondent and the nurses, for which 
sums the hotel was reimbursed by the American Security and Trust 
Company on a monthly basis. The American Security and Trust being 
the bank of which the respondent was the President and Vice Chairman 
of the Board. This move to the Washington Hotel was ga aii on 
May 28, 1963. (J.A. 61). 


During the period of time when the financial arrangement with 
the Washington Hotel was continued there were occasions when the hotel 
bills were in excess of $3,000.00, the largest part of which consisted of 
rent of $800.00 per month and nurses salaries of $1,500.00 per month. 
The remainder of the sum being for meals for Mr. Jaccbeen; his nurses, 
and the payment of miscellaneous bills and the withdrawal of cash. 

(J.A. 135, 186). This arrangement was later changed and the bills for 

all expenditures other than the rent and room service charges were paid 
directly by Mr. Jacobsen; this being accomplished by having the bills 
brought to his former secretary, a Miss Lanahan, who prepared the 
checks for his signature and then Mr. Jacobsen would execute the checks. 
(J.A. 83). | 


In the early summer of 1965, the respondent, Mr. Jacobsen, left 
his quarters in the Washington Hotel and spent three weeks visiting with 
his daughter and then rented an apartment on Van Ness Street which he 
was occupying at the time of the hearing. During the +c period of 
time from the original stroke to the time of the hearing and continuing 
until the present Mr. Jacobsen has had the assistance of the nurses on a 
twenty-four basis. 


The petitioner contended that the respondent was not able to 
properly care for himself or his assets and the respondent contended 
that he was perfectly able to manage his affairs in the milieu in which 
he found himself and to which he was accustomed. 


The first witness presented by the petitioner was Dr. Francis C. 
Mayle, a specialist in neurology. Dr. Mayle first examined the respond- 
ent on March 4, 1963 at which time he found the respondent not oriented 
as to time, place or person, that he was repetitive in his speech, that 
he had difficulty naming objects, and that he was unable to do simple 
arithmetic. (J.A. 49). Dr. Mayle also found that the respondent dragged 
his right foot and he had right sided loss of vision. (J.A. 49, 50). 


Dr. Mayle next examined the respondent on October 2, 1963 at 
which time the respondent was able to state where he was but was unable 
to state the date or year. Physically the respondent was very shaky 
and his gait was about the same as in March of 1963 although a little 
stronger. The right sided vision loss continued. (J.A. 51, 52). At this 
examination the respondent was able to pronounce words very well and 
he could point out objects which were named by the examiner, but could 
not state the name of an object as it was pointed to by the examiner. The 
respondent could follow oral commands, but tended to repeat the first 
command when a second was given. (J.A. 54, 55). Dr. Mayle also felt 
that the respondent could probably not write his name although he did 
not test this ability. 


In the course of Dr. Mayle’s testimony he was asked the following 
question and gave the following answer: 

BY MR. O’CONNELL: 

Q. Based upon your recent examination of Mr. Jacobsen, Doctor, 
do you have an opinion as to whether or not it would be detrimental to 
him to appear before the Court? 


A. As far as his neurological status is concerned, I see no reason 
why he could not appear before the Court. (J.A. 57, 58). 


The next witness presented by the petitioner was Mrs. Jean Mc- 
Laughlin, one of the nurses who attended Mr. Jacobsen and who also ran 
the nursing register which provided the other nurses. Mrs. McLaughlin 
testified that the respondent often would ask the nurses of names of 
persons who had visited him that day and the nature of documents which 
he had signed. She stated that she did not feel Mr. Jacobsen could read 
and that he had a poor memory. (J.A. 66, 67). She also testified that 
Mr. Jacobsen did not talk on the telephone, although later in her testi- 
mony she testified about two occasions on which he did speak to persons 
on the telephone. (J.A. 68, 78). 


Mrs. McLaughlin also testified that when Mr. Jacobsen was notified 
that his wife had filed a petition for a conservatorship that he instructed 
her to go to the bank and obtain a check in the amount of $1,000.00 which 
he had discussed with his secretary, Miss Lanahan, and that Mrs. Mc- 
Laughlin should cash the check and put the money in the hotel safe in her 
name. She testified that Mr. Jacobsen told her he wished it done this 
way because he was afraid his assets would be tied up. (Tr 73-74, 85- 
86, J.A. 67, 68). | 


| 
Mrs. McLaughlin testified that she had engaged in discussions with 
Mr. Jacobsen concerning requested vacations of nurses and the discharge 


of a certain nurse, and that she often discussed the conservatorship suit 
with him, and that she discussed the bills with Mr. Jacobsen after they 
were checked by either herself or another nurse. (Tr. 82, 111, 113-118, 
J.A. 68, 76-78). Mrs. McLaughlin also testified that Mr. Jacobsen was 
able to write his name, and would sign the checks to pay his bills, and 

on one occasion observed that Miss Lanahan had omitted dating the checks. 
(J.A. 77). | 


The next witness offered by the petitioner was Dr., Thomas L. Auth, 


a specialist in neurology. Dr. Auth first examined the respondent on 
February 27, 1963. At the time of this examination Dr. Auth found the 
respondent not able to give the name of the place where he was, not able 


to speak the date and not able to say letters of the alphabet as they 
were pointed out to him, nor was he able to read any large print nor 
follow any written commands. The respondent was able to follow 
single oral commands. (J.A. 69). 


Dr. Auth examined the respondent again on June 28, 1965. 
Between the first and second examinations the respondent had had a 
second attack but Dr. Auth did not think it was a second stroke. At 
the time of the second examination the respondent's right leg was 
stronger, he was aware and was able to say the name of the place 
where he was but he could not remember or at least he could not re- 
cite details of the previous examination approximately two and one- 
half years before. The respondent misspoke the date of the examina- 
tion as November 12, 1915 and was unsteady in his gait and had trem- 
ors. Dr. Auth found that the respondent did not repeat himself as he 
had before, and that he spoke more clearly, and that he could write a 
little, he could now follow multiple directions correctly approximately 
one-half of the time, but that he could not name objects, and could not 
follow written orders, and had difficulty in recognizing numbers. (Tr 
97-99, J.A. 71,72). Dr. Auth felt that these conditions were perma- 
nent. (J.A. 73,'74). However, Dr. Auth felt that the speech and com- 
munication problem did not enable him to make a determination about 
the respondent's ability to think and behave properly. (J.A. 75). 


Margaret Lanahan was the next witness for the petitioner. She 
testified that as part of her duties at the American Security and Trust 
as Mr. Jacobsen's secretary she had been accustomed to preparing 
checks for his signature and that she had continued this practice with 
the knowledge of the officers of the American Security and Trust since 
Mr. Jacobsen's retirement. She testified that she had had conversa- 
tions with Mr. Jacobsen about certain bills and she felt that he under- 
stood what they were for. (J.A. 85). 


She also related an incident concerning Mr. Jacobsen's visit to 
the bank one day and conversations which he had with her land other 


personnel at the bank. 


George M. McLearen, an assistant trust officer, was also called 
by the petitioner and testified that the stocks owned by Mr. Jacobsen 
were held in a custodial account pursuant to a written agreement made 
with Mr. Jacobsen since his illness. Mr. McLearen testified that no 
investment advice is given pursuant to this agreement but that the 
stocks are merely held by the trust company. During the period the 
stocks were held in trust prior to the hearing the account)had grown 
from $185,000.00 to $214,000.00. (J.A. 87-89). | 


The petitioner also offered those portions of Mr. Jacobsen's 
deposition taken on February 25, 1965 which the petitioner feld indi- 
cated and were probative of the contention that Mr. Jacobsen was not 
able to properly manage his affairs. The deposition very adequately 
demonstrated that under the conditions of stress, involved in testify- 
ing, that Mr. Jacobsen was not able to orally communicate accurately. 
This deposition was taken approximately one month after Mr. Jacob- 
sen had suffered a setback. The Court reporter was late ‘for the taking 
of the deposition and Mr. and Mrs. Jacobsen had a rather! animated 
conversation fifteen or twenty minutes as they had not seen each other 
in some time and the deposition was taken by Mr. O'Connell who at 
the time was a stranger to Mr. Jacobsen and the deposition was at- 
tended by Mr. Burke representing the guardian ad litem and both Mr. 


Burke and the reporter were strangers to Mr. Jacobsen. (J.A. 133, 
184). | 


The respondent presented the testimony of his son Charles J. 
Jacobsen. This witness stated that following the stroke his father, 
the respondent, had no power of speech and was paralyzed in the right 
arm and leg, but that by the time of his discharge from the hospital 
he had regained the use of his arm and leg and had regained most of 


his power of speech. (J.A. 92, 93). He also testified that while his 
father, the respondent, was living at the Washington Hotel he visited 
him almost daily and that he had general discussions with his father 
and that specifically he had discussed with his father the move from 
the Washington Hotel to the apartment and that his father new and 
understood the reasons why the move should be made although he was 
at first reluctant to do so. (J.A. 94, 95). Mr. Charles Jacobsen stated 
that his father was oriented, if he were not unduly excited, that he has 
on occasion questioned some of the bills which he has received, that 
he reads and discusses the sports page of the news paper, and that he 
can walk unassisted. (J.A. 96, 97, 100). 


The respondent also presented testimony from Mrs. Jeanne 
Bourne, the daughter of the respondent, who testified that she visited 
her father in the hospital and was able to converse with him about 


mutual friends. (J.A. 102). She also testified that since returning to 
the Washington! area she sees her father approximately once a week. 


Mrs. Bourne also recited that on an occasion early in the summer of 
1965 she was present at a discussion between Mr. O'Connell, repre- 
senting Mrs. Jacobsen, and Mr. Lynch, the respondent's attorney, and 
Mr. Charles Jacobsen and her father. The discussion involved whether 
Mr. Jacobsen wanted Mrs. Jacobsen to visit him, and whether he wished 
to supply her with his telephone number, and whether he wished to go 
to live at the Persimmon Tree Road residence where he resided prior 
to his stroke. Mr. Jacobsen decided that he did not want to go back to 
live on Persimmon Tree Road, that he for the time being anyway, did 
not want Mrs. Jacobsen to visit him and likewise for the time being he 
did not want to'give her his telephone number. (J.A. 102, 103). 


Mrs. Bourne testified that she and her brother and her father 
discussed the question of moving Mr. Jacobsen's residence from the 
Washington Hotel to an apartment during a three week visit of her 
father to her residence in Shady Side Maryland early in the summer of 
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1965. She testified that her father was at first reluctant to leave the 
Washington Hotel but finally determined that he would, and that he then 
specified that he wanted a two bedroom apartment which was obtained 
for him, the lease for which was discussed with Mr. Jacobsen by his 
son Charles, and, she, Mrs. Bourne, handled the arrangements for 
furnishing the apartment. (J.A. 103, 104). | 


The respondent also presented testimony by Mr. Alfred Colby, 
an attorney who had been a friend of Mr. Jacobsen's for twenty years. 
(J.A. 59). Mr. Colby testified that he visited the respondent frequently 
when he was a patient at Sibley Hospital, and that Mr. Jacobsen had 
considerable speech difficulties following the stroke but that as he 
progressed he could speak without difficulty if he spoke slowly. (J.A. 
60). Mr. Colby testified that Mr. Jacobsen did not wish to return to 
his Persimmon Tree Road home because he would be very lonely as 
his wife had considerable business interests, and that he wished to 
live in Washington where he could see his friends, and that Mr. Jacob- 
sen suggested that he would like to live at the Washington Hotel. (J.A. 
61). Mr. Colby made the arrangements at the Washington Hotel after 
discussing them with Mr. Jacobsen. (J.A. 62, 63). | 


During the period that Mr. Jacobsen was at the Washington Hotel 
he made remarkable progress and his speech was very good and he 


enjoyed seeing his friends and on several occasions lunched with them 
in the dining room of the hotel. Shortly before the hearing Mr. Jacob- 
sen's condition was such that he could walk without assistance and was 
able to enter into general conversations with everybody, and, that, 
other than being slowed up as one might expect for a man of his age, 
he was able to carry on normal social intercourse with friends. (J.A. 
64). Mr. Colby was of the opinion that Mr. Jacobsen could handle his 
own affairs (J.A. 65); and although their relationship was not one which 
normally concerned business affairs he had had business discussions 
with Mr. Jacobsen since his stroke. 
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Dr. Albert E. Marland, a psychiatrist, was also presented on be- 
half of the respondent. Dr. Marland examined Mr. Jacobsen on Febru- 
ary 26, March 3 and 5, and October 6 and 11 of 1965. Dr. Marland 
found great improvement in Mr. Jacobsen's physical and mental capac- 
ity between March of 1965 and October of 1965. In October of 1965 
Mr. Jacobsen was able to move about his apartment with no trouble at 
all although he still had some difficulty with his hand and he also found 
that Mr. Jacobsen was much clearer in expressing himself. (J.A. 107). 
Dr. Marland concluded that Mr. Jacobsen could well understand what 
was said to him and what he wished to say, but that at times he had 
difficulty in expressing himself. He also stated that Mr. Jacobsen was 
able to a limited degree to meet and evaluate new people and that he 
could read but with difficulty. (JA. 107, 110). 


Dr. Marland stated that in his opinion Mr. Jacobsen could take 
care of his own affairs and problems as they existed with the help and 
assistance of his family and the advice of business friends and asso- 
ciates. Dr. Marland testified that he understood that Mr. Jacobsen 
had the assistance of nurses, that he was visited by his friends and 
his physician and that he led a very quiet life and that he never engaged 
in active conduct of business except for attending board meetings of a 
laundry of which he is a board member; all of which the doctor con- 
cluded was a wise regime of life for a man of his age and physical 
condition. Dr. Marland concluded that it would not be wise for Mr. 
Jacobsen to try to attend to all of the details of his personal life and 
to actively engage in business as he had before, but that he was aware 
of the character and qualifications of his friends and associates and 
with their aid and advice and the physical assistance of the nurses he 
could "simply sit back and reasonably provide for himself." (J.A. 
109). 


The respondent also presented the testimony of Thomas H. 
Reynolds, Vice President and Trust Officer of the American Security 
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| 
and Trust. Mr. Reynolds testified that he has discussed business 
matters with Mr. Jacobsen since his stroke and specifically the sale 

of a piece of real estate held in a trust created by Mr. Jacobsen’ s 
father, the sale of which involved some difficulties concerning a lease- 
hold and a suit to quiet title, all of which was discussed with Mr. Jacob- 
sen and which he understood. (J.A. 113, 114). Mr. Reynolds testified 
that he was also a member of the board of the Sterling Laundry on 
which Mr. Jacobsen serves and that the board meets monthly which 
meetings Mr. Jacobsen attended. (J.A. 113). 


Mr. Reynolds testified that Mr. Jacobsen had over the years 
availed himself of the services of his business associates for advice 
and assistance and that Mr. Jacobsen continued to conduct his affairs 
in the same manner, and that he did not need a conservator. (J.A. 
115, 116). | 


Dr. John P. Gallagher, a neurosurgeon,was also presented on 
behalf of the respondent. Dr. Gallagher examined the respondent in 
the Spring of 1963 and subsequently on March 1, 1965 and September 
30 and October 5 of 1965. On the occasion of the first examination 
in the Spring of 1963 Dr. Gallagher found a fairly major speech defect 
and a slight motor weakness in the right arm and leg. (J.-A. 118, 119). 
In March of 1965 Dr. Gallagher examined the respondent and found 
that he had a marked improvement in his speech capacities and had 
regained all useful functions of the right arm and leg. Ci A. 119). On 
September 30, 1965 Dr. Gallagher again examined the respondent and 
found that his speech had made further improvement over the six 
months since the previous examination, and that he was alert and 
clear, and his responses were slow and characteristic of an 80 year 
old person. (J.A. 119). The next examination was made at Mr. Jacob- 
sen's apartment on October 5th, 15 days prior to the hearing. Dr. 
Gallagher testified that after some pleasant conversation he carried 
out an object identification test with which Mr. Jacobsen apparently 


12 


had had some difficulty with when examined by some of the other physi- 
cians. Dr. Gallagher had Mr. Jacobsen identify several objects, the 
names of which might cause confusion, i.e. he asked Mr. Jacobsen for 
a drinking glass and then for his eye glasses. (J.A. 121, 122). Mr. 
Jacobsen successfully identified a series of twelve objects. Dr. Galla- 
gher also testified that it was perfectly understandable that Mr. Jacob- 
sen would be able to do this on one day and not on the next, stating that 
it depends considerably on who is making the examination and how the 
examination is conducted. Dr. Gallagher felt that if Mr. Jacobsen 
maintained a calm manner of life he would have no difficulty in making 
discriminative decisions, but that, if he were hurried or excited or 
pressured, he would make mistakes, and this resulted from Mr. Jacob- 
sen's age. (J.A. 123, 124). Dr. Gallagher testified Mr. Jacobsen was 
able to read although with difficulty (J.A. 126), and he was able to re- 
ceive bills, evaluate them and make the necessary communication. to 
see that they were paid. (J.A. 124). 


Dr. Gallagher explained at length that Mr. Jacobsen suffers from 
dysphasia, which means a partial speech impediment; and that Mr. 
Jacobsen's inability to answer accurately and clearly at all times 
is not a result of confused thinking but rather the physiological diffi- 
culty of forming the words. (J.A. 125). 


Robert E. Lynch, Esquire, also testified on behalf of the respond- 
ent. Mr. Lynch has known Mr. Jacobsen for approximately 48 years 
on a social basis. Following Mr. Jacobsen's illness, he asked Mr. 
Lynch to look into the matter of some notes which represented loans 


- made by Mr. Jacobsen to personal friends; and when the conservator- 
ship petition was filed he asked Mr. Lynch to represent him, and the 
two discussed the matter at length. (J.A. 129). During this same 
period of time, Mr. Lynch was consulted by Mr. Jacobsen concerning 
the sale of the property involved in his father's trust, and he was also 
consulted concerning the sale of a right of way for utility lines across 
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the Persimmon Tree Road property which right of way was sought by 


the Washington Suburban Sanitary Commission. (J.A. 130-132). 


Mr. Lynch was of the opinion that Mr. Jacobsen was ‘capable of 
managing his own affairs and did not need a conservator. (J.A. 133). 


Before closing, portions of the deposition of Mr. James Wilkes 
were read into the record by respondent and are here summarized.* 
The witness is an attorney who has known respondent professionally 
and socially for 40 years. (Tr 3). He saw respondent in the hospital 
in 1962 and observed his impaired speech and inability to write from 
which he later recovered (Tr 6). He noticed that "sometimes [respond- 
ent] was much better and other times not so good." (Tr 6). Respondent 
grieved over the transfer by his wife of the contents of a safe deposit 
box to another box (Tr 7-12). The witness stated his belief that respond- 
ent was cognizant of his assets in September, 1963, when they were 
inventoried, and still continues to be (Tr 27). | 

The Court found as a matter of fact that the respondent had made 
a very good recovery from his stroke and that he had his power of 
speech and that he was able to move about almost as he had before his 
stroke and that his mind was clear and that he could discuss matters, 
understand them and pass judgment on his financial affairs and that 
the arrangement for the conduct of the respondent's financial matters 
was reasonable and proper for a man in his financial condition and his 
age and therefore denied the petition for the appointment of a con- 
servator. (Tr 352, 357). | 


* References are to the transcript of the deposition. 
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SUMMARY OF ARGUMENT 


1. The petitioner presented testimony that in the course of medi- 


cal examinations, at various times after the respondent's stroke, he had 
difficulty in passing tests to which he was subjected. The respondent 
presented testimony both medical and lay that the respondent was per- 
fectly capable of handling his own affairs in his normal life situation 
and offered testimony through both medical and lay witnesses that the 
respondent, because of his age and speech difficulties, would have 
problems under stressful situations such as a medical examination 
given for the purpose of preparing testimony which might determine 
whether the respondent was to be permitted to continue to manage his 
own affairs. 


The testimony was undisputed that because of the respond- 
ent’s past business associations and because of his rather substantial 
financial condition he was able to obtain the assistance of professional 
specialists both on a voluntary and on a fee basis in order to assist 
him in handling his financial matters, which method of handling his af- 
fairs was the custom of the respondent prior to his illness when he 
was active in the business world. 


The trial court correctly ruled that the respondent was able 
to properly care for his property. 


2. The trial court properly refused to allow the petitioner to 
call the respondent as a witness in view of the medical report offered 
to the Court by respondent's counsel and which was prepared by re- 
spondent’s personal physician. No countervailing medical opinion 
was offered by the petitioner who relied merely on a statement by a 
neurologist that testifying would have no adverse effect on the respond- 
ent neurologically. 


The petitioner did not ask the trial Court to suspend the pro- 
ceedings in order to take the respondent's deposition the second time 
as the petitioner argues in his Brief. 
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The trial court was within its sound discretion in requiring the 
petitioner's attorney to select those portions of the respondent's depo- 
sition which he felt were probative; and, further the petitioner's attor- 
ney, although he attempted to offer the deposition en masse, made no 
objections to the trial Court's procedure of receiving those portions 
upon which reliance would be had. 


Further, it is abundantly clear from the medical testimony and 
that of the lay witnesses and from the deposition of the respondent that 
because of his speech problems further deposition, or oral testimony 
in Court, would amount to nothing more than cumulative evidence of 
what was a conceded fact, i.e. the respondent had difficulty in organ- 
izing his speech patterns in situations involving stress such as testify- 
ing. | 


| 
ARGUMENT 
| 


I. | 


THE TRIAL COURT'S FINDING THAT THE RESPONDENT 
WAS PROPERLY CARING FOR HIS PROPERTY WAS COR- 
RECT AND WITHIN THE FACT FINDING FUNCTION OF 

THE TRIAL COURT AND NOT REVIEWABLE ON APPEAL 
UNLESS CLEARLY ERRONEOUS 


Testimony at the trial revealed that the respondent|was possess- 
ed of a rather substantial estate consisting of stocks, cash and real 
estate, the latter of which was in the possession and management of 
the petitioner. The respondent was also the recipient of a retire- 
ment of approximately $18,000.00 per annum from the American 
Security and Trust where the respondent had been an ottieer anda 
member of the Board of Directors. 


Prior to the respondent's illness and retirement, hd had been 
accustomed to managing his rather extensive property holdings with 
the advice and services of his business associates at the bank and 
with the assistance of his attorney Mr. Wilkes. This point was 
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established by Mr. Reynolds who is a vice president and trust officer 
of the American Security and Trust and who was also a member of the 
Board of Directors of the Sterling Laundry on which Mr. Jacobsen also 
served. Following Mr. Jacobsen’s recovery from the acute stages of 
the strokes he continued to carry on his business affairs and the man- 
agement of his property with the advice and assistance of friends at 
the bank and his attorneys Mr. Wilkes and Mr. Lynch. Due to his age 
and his retirement status his management of his assets was carried 
on on 2 conservative basis, which the trial Court found to be a proper 


approach. 


The petitioner’s argument seems to be primarily an assumption 
that the petitioner proved that which the trial court found she did not 
prove, namely, that the respondent was incapable of properly taking 


care of his property. This assumption seems to evolve from two mis- 
conceptions: First, that the respondent must himself physically take 
care of his property in order for it to be properly taken care of, or, 
secondly, that if the respondent wishes to operate through agents he 
must pay them in order to properly take care of his property. The 
petitioner offers a concession that it would probably be all right not 

to have a conservator for the respondent if his only property was his 
home and 2 nominal amount of money, but, that for a man of the 
respondent’s means, a conservator is required as a matter of law. 

It is clear from the testimony, and trial court's findings of fact establish, 
that the respondent is able mentally to properly care for his property, 
the only limitation which might be argued would be a physical inability 
to physically manage the property. However, for a man of respondent's 
means this presents no problem in theory or in practice because the 
respondent is well able to afford professional advice and assistance 
when required. It would seem rather that if respondent's means were 
limited as suggested in the hypothetical statement by the petitioner 
there would be more need for someone to manage, as a respondent in 
that financial situation would not be able to afford a selection of 
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assistants. The petitioner argues that because some of the assistance 

is rendered to the respondent by reason of loyalty or friendship growing 
out of past business associations and, therefore, rendered without a 

fee, that the acceptance of such assistance constitutes a failure to proper- 
ly care for one's property. It would seem that if the assistance was 
properly rendered through the respondent's long business Career as it 
was according to the testimony of Mr. Reynolds, the sire mesic of the 
arrangement was perfectly proper. Certainly, the petitioner cannot 

claim that during all of the respondent's business career when he re- 
lied upon the very same assistance he should have had a conservator. 


The petitioner also misconstrues the finding by the trial court 


with regard to the fact that the arrangements made for the payment of 


the respondent's bills was properly handled through the services of 


his former secretary, as they had always been, and with the assistance 
of the respondent's nurses, family or counsel; and, further, the peti- 
tioner misconstrues the finding that the respondent's property was not 
being dissipated and was in no danger of being dissipated. Clearly the 
court's findings were made in order to comport with the statute that 
the court find that the respondent was properly caring for his assets 
and property according to the situation in which he finds himself. The 
basic flaw in the petitioner's approach to the case is that petitioner 
contends that if the respondent himself cannot physically handle and 
manage his property or by reason of inexperience or lack of academic 
knowledge manage his property alone, a conservator must be appointed. 
On this type of argument, a very busy physician would be required to 
have a conservator if he was unable to give the time and attention to 
his stockmarket investments which his stockbroker might be able to 
do. In other words, by petitioner's logic, if one depends upon the ad- 
vice of one's stockbroker or one's real estate agent because these per- 
sons have superior experience one is not properly caring for one's 
property. The argument of petitioner becomes ludicrous when reduced 
to the concrete. If in fact the petitioner could have shown that the 


18 


respondent, despite his age and physical infirmities, insisted upon per- 
sonally managing all of the facets of his property, then a reasonable 
argument might be made that the respondent was not properly caring 
for his property. 


The repetitive use of a modifier properly in this argument is 


done consciously and in contrast to the argument made by the petitioner. 
The petitioner repeatedly argues that the respondent is not able to care 
for his property because of advanced age, mental weakness or physical 
incapacity, and insists that if the respondent cannot himself care for 
his property the court is required as a matter of law to appoint a con- 
servator. However, the statute says that if a person by advance age, 
etc. is not able to properly care for his property a conservator must 
be appointed. The determination of whether the management of the 
respondent's property is proper constitutes an exercise of the court's 
function as a fact finder and cannot be disturbed on appeal unless clear- 
ly erroneous. The court below did find that the arrangements for the 
management of the respondent's property were proper. The only find- 
ing which petitioner claims is clearly erroneous is the finding of the 
court that the respondent can "discuss matter, understand them and 
pass judgment on financial affiars." (Appellant's Brief, Page 33). 

The evidence in this case was that the respondent did discuss and 
understand and pass judgment upon business affairs with his son, with 
Mr. Reynolds as a co-trustee in his father's estate, with Mr. Lynch 
concerning legal matters, and with Mr. Wilkes concerning legal mat- 
ters, and, if any further proof were needed, the respondent's quick 
reaction to the conservatorship suit in providing for himself a reser- 
voir of cash to protect against his funds being tied up provides the 
proof of the respondent's ability to understand the nature of the pro- 
ceeding against him and to discuss and execute plans to deal therewith. 
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Il. 


THE TRIAL COURT PROPERLY EXERCISED ITS 
DISCRETION IN REFUSING TO PERMIT THE PE- 
TITIONER TO CALL THE RESPONDENT AS A 
WITNESS AND THE TRIAL COURT WAS IN THE 
EXERCISE OF ITS PROPER DISCRETION IN RE- 
QUIRING THE PETITIONER TO SELECT THOSE 
PORTIONS OF THE RESPONDENT'S DEPOSITION 
UPON WHICH THE PETITIONER INTENDED TO 
REPLY RATHER THAN SUBMITTING THE 
DEPOSITION IN TOTO 


When the petitioner announced to the court that she wished to 


call the respondent as a witness, the court ruled that the petitioner 
would not be permitted to do so. This ruling was based upon two ex- 
press reasons and is amply supported by a third reason|which although 
not expressly stated by the court is inherent in the court’ s colloquy 
with counsel. The Court stated that in the practice before that Court 
petitioners were not permitted to call the respondent asS|a witness. 
Whether legally this practice comports with the requirements of Title 
15, Section 301 of the D. C. Code 1961 Ed. need not be decided by this 
Court; that is, whether on a hearing on a petition for the appointment 
of a conservatorship the provisions of Title 15, Section 301 apply. This 
Court need not decide this delicate question of statutory interpretation 
because there is no question whatsoever that the Court had ample 
grounds for refusing to allow the petitioner to call the respondent as 
a witness based upon the medical certificate put in evidence by the 
respondent and on which the Court specifically relied. The appellant 
argues that the trial court should not have accepted the statement of 
the respondent's personal physician because Dr. Mayle had stated that 
testifying in court would have no adverse effect on the respondent's 
neurological system. It is submitted that Dr. Mayle's statement is not 
even competent evidence as to whether the respondent was a physically 
| 
fit person to testify, but,even if it should be considered jit constitutes 
a conflict between Dr. Mayle and Dr. McInerney, the resolution of which 
conflict falls within the province of the trial court; and his resolution 
of it can hardly be said to be erroneous much less clearly erroneous. 
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Inherent in all that transpired at the Bench, and indeed in all of 
the evidence which had been offered up to that point in the hearing, waS 
the fact that testimony by the respondent, with the stresses inherent in 
such a performance, would elicit only that the respondent was not able 
to speak clearly and accurately under stress; and to require that this 
be demonstrated in open Court would be crue] and unreasonable. The 
petitioner was not denied the advantage of demonstrating that the 
respondent could not accurately answer questions put to him by counsel 
in the formal circumstances required by testimony because the peti- 
tioner was allowed to place in evidence those portions of the respond- 
ent's deposition which demonstrated this inability on the part of the 
respondent. 


The appellant petitioner contends that the trial Court should have 
received the respondent's deposition in toto but cannot point out any 
non-cumulative probative evidence which she was deprived of by the 
trial Court requiring her counsel to select those portions of the 
respondent’s deposition upon which he would rely. This is not an un- 
heard of practice and is often resorted to by the trial Court in cases 
involving much documentation. US. v. United Shoe Machinery Corp. 
(D. C. Mass 1950) 93 F Supp 190. 


Doctors Mayle and Auth had already testified at length regarding 
Mr. Jacobsen's inability to pass their examinations with regard to vocal 
responses to questions. The propriety of the Court's ruling with re- 
gard to having the respondent testify was very clearly explained in the 
testimony of Dr. Gallagher. Dr. Gallagher found that the respondent 
could easily handle vocal responses even under a test situation, if the 
test were conducted in the proper circumstances, and by a person who 
bad established an empathy with him. Dr. Gallagher's tests were con- 
ducted in Mr. Jacobsen’s apartment, and he was able to handle the tests 
perfectly just as he was able to deal satisfactorily with his usual com- 
panions and associates even involving fairly complicated business mat- 
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ters as was Clear from the testimony of Messrs. Lynch, Wilkes, Colby 
and Reynolds. Dr. Gallagher explained that Mr. Jacobsen suffers from 
dysphasia and that this would result at times in his inability to answer 
accurately and clearly and under all circumstances, but that this was 
not the result of confused thinking but rather the physiological difficulty 
in forming the words. (J-A. 125). To have required the respondent to 
take the stand to demonstrate this in open Court would be as unreason- 
able as requiring a person to testify in order to demonstrate a stutter 
which he himself was willing to concede existed. It seems that the pro- 
tection of witnesses under such circumstances is the highest duty of 
the Court rather than an error. 


The appellant contends that the trial court refused to allow the 
respondent's deposition to be taken a second time. The transcript does 
not substantiate that the trial court was asked for permission to depose 
the respondent a second time, but, rather was merely told that the peti- 
tioner had filed a motion for leave to depose the respondent a second 
time, which motion was filed some two weeks prior to the hearing and 
was withdrawan when it was opposed by respondent's counsel. However, 
there is no showing that any probative evidence would have been elicited 
as the petitioner had the advantage of respondent's deposition which 
amply demonstrated that under stressful conditions his dysphasia re- 
sulted in inability to answer accurately and clearly, further pages of 
such testimony would only be cumulative, and not any more help to the 
trial Court in deciding whether the respondent was capable of properly 
caring for his property in the circumstances in which he found himself 


than the pages already available in Mr. Jacobsen's first deposition. 
| 
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CONCLUSION 


It is submitted that the weight of the evidence presented to the 
trial Court established that the respondent was capable of caring for 
his property in a proper manner and that.the trial Court correctly de- 
cided the matter; and that cerfainly theré is substantial evidence to 
support the findings of the trial Court and that no error was made by 
the trial Court in ruling on the admissability of evidence and that the 
trial Court had the advantage of all probative material which the peti- 
tioner offered. 
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